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Reconciliation & Renewal in Indigenous Australia and the World 
A background paper on international indigenous constitutional work in progress. 
Prepared for Indigenous Law Centre, University of New South Wales, Sydney1 
The full paper is a tour of the political experience and main available precedents of 
recent ‘first world’ indigenous constitutional work in practice. 
 
1. Indigenous constitutional work has been debated and has been proceeding in 
many ‘first world’ countries over the past 30 years.  Because it is a process of 
achieving equality of rights, citizenship, and identity for peoples long oppressed 
or marginalised, it is nowhere complete yet.  (See also Appendix after Part 2.) 
2. The most important national Constitutional recognition processes have been in 
Canada and Norway, although the much earlier work in the USA has continued to 
yield results in recent times. 
3. The most significant sub-national developments have been in the Faroe Islands,2 
Greenland, and Canada’s Nunavut, as well as in South Pacific cases such as the 
Cook Islands, Niue, etc.  (This paper does not discuss the South Pacific cases.)  
Also, the work of defining politico-legal structures for the territories of Russia’s 
indigenous peoples from the Norwegian border to the Bering Strait promises to be 
very significant as a world model.  Britain’s Shetland could also develop into a 
home rule territory someday.3 
4. The next level of ‘regional agreement’ is found in Alaska and several areas of 
Northern and Mid-Northern Canada (Cree and Inuit Quebec, Western Arctic, 
Yukon, British Columbia’s Nisga’a, and other regions now in progress such as 
Labrador).  The two Quebec territories named appear to be gaining in status as 
they negotiate improved structures.  Also, Indian government cases in USA and 
Canada are relevant. 
5. Other sub-national or regional agreement potentialities too early in the process to 
predict include developments in Sami areas of Norway, Sweden, and Finland. 
6. In national Constitutional indigenous reform the main motives are: 
• to make visible ‘the forgotten people’, the Aborigines and Torres Strait 
Islanders of Australia, in order to improve their prospects; 
• to make the country whole by including the previous sole inhabitants; 
• to guarantee basic indigenous rights; 
• to outline the national status of indigenous peoples for future policy; and 
• to hold an essential national discussion on indigenous-white political and legal 
relations. 
7. The most obvious indigenous goals in such work may be: 
• preambular or other general statements of ideals or principles; 
• recognition of indigenous rights; 
• framework clauses to guide national policy; 
• strengthening federal government indigenous powers and roles; 
• commitments of intent or political accords for dealing with issues in the near 
future; and/or 
                                                          
1 By Peter Jull, Centre for Democracy, Dept. of Government, University of Queensland. 
2 The Faroese are a European people descended from West Norwegian settlers of the Dark 
Ages, but their political relations with the colonial power, Denmark, have been much the same 
as those of non-European peoples such as Inuit Greenlanders. 
3 The study of alternative scenarios in political economy commissioned by Shetland may be 
the model study to date of a people and region in search of a ‘regional agreement’: The 
Shetland Report:  A Constitutional Study, Nevis Institute, Edinburgh, 1978. 
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• a government-indigenous process for negotiating reforms. 
8. The most important sub-national constitutional reform issues may be: 
• Northern Territory statehood, or alternatives; 
• indigenous territories (e.g., Torres Strait); 
• regional agreements; 
• community self-government; 
• marine rights and management; and 
• other federal-state/territory-indigenous arrangements. 
9. There are many ways for hinterland peoples such as those in rural and remote 
areas of Australia to achieve workable local and regional outcomes, for instance: 
• negotiating particular arrangements for a region with senior governments, as 
in the Nisga’a, Nunavut, and Northern Quebec situations; 
• working within a national framework law for the creation of regional 
indigenous territories, such as the situation being explored in the new Russia; 
• working with national government to devise a new constitutional framework 
for a large region or territory after which particular arrangements may be 
developed within it, as in Alaska, Yukon, and Northwest Territories; 
• negotiating self-government as part of a land/sea native title negotiation, as in 
all the Northern Canada and Alaska cases; 
• creating self-government from a buffet of options as provided in Canada’s 
self-government policy for Indian First Nations and as was proposed in draft 
legislation there, or as proposed under Australia’s federal community 
associations laws; and 
• ad hoc accumulation and accretion of powers and opportunities over time, an 
approach which can work in places like Northern Australia or Indian Canada 
where the peoples concerned have a strong consensus on their rights and need 
for self-government. 
 
Successful hinterland constitutional work 
 
Inuit of North Alaska, Northern Canada, and Greenland, and other Northern 
Hemisphere indigenous people in rural and remote regions have been successful in 
working for constitutional reform on many levels at once, e.g.: 
 
• using international public relations to make their cause well known abroad and in 
international forums (e.g., the United Nations); 
• campaigns to change or apply national Constitutional protection for their people 
and territory; 
• working to re-write old or create new constitutional arrangements for their home 
region or northern territory; 
• campaigning for land and sea rights which recognise indigenous ownership, use, 
and management imperatives; 
• speaking for their region in international, national, and other environmental 
forums; 
• intervening before regulatory or planning tribunals or hearings on behalf of their 
people and region; 
• speaking for the needs of their people and region before every possible official 
body and committee; and 
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• educating the national and even international public to the strength of indigenous 
culture and society as a distinct regional community. 
 
In other words, such people show that they are morally and politically responsible for 
their region and people even before they have political and administrative authority, 
as Aboriginal land councils have often done around Australia. 
 
Also, they send positive messages.  Instead of simply attacking the white man and his 
failures, they talk positively about their own traditions and aspirations, and how they 
can solve their own problems if they have tools to do so.  They show themselves 
ready to take on greater responsibilities.  They work with and support national 
government efforts and positions where possible, e.g., protecting the Arctic ocean 
environment, and use relationships so developed to further their political goals. 
 
10. Northern hemisphere governments have moved to policies of supporting 
indigenous autonomy and recognising rights because of the limits or outright 
failure of the sort of social policy approach which the Australian government now 
declares to be its ‘new’ way of doing things.4 
11. However, national governments ignore, and sub-national European-dominated 
governments oppose, indigenous constitutional aspirations unless and until 
indigenous peoples make the case positively (by showing the benefits) or 
negatively (by obstructing ‘northern development’). 
12. Within an indigenous region or people, political determination, regional cultural 
cohesion, and consensus on a proposal (such as a regional agreement) may be 
more important to success than education levels, etc.  For instance, semi-literate 
hunter-gatherers in dispersed remote villages have achieved great things while 
highly educated and articulate professionals, e.g., in Northern Scandinavia, have 
achieved much less during the most active phase since 1970. 
13. In indigenous relations with the non-indigenous public and its political system, 
positive approaches, not negative styles, work best for indigenous leaders. 
14. Furthermore, prolonged demonstration that indigenous peoples are the authentic 
voices, morally and politically, for their region’s physical environment, social 
justice, and responsible economic development acts to show political legitimacy – 
not always difficult when opposed by mawkish cowboy capitalists on the frontier. 
15. Most of the Australians actively interested in national constitutional change seem 
to want indigenous recognition in constitutional structures and documents. 
16. Those same Australians are also in favour of rights recognition, an approach 
congenial to indigenous constitutional aspirations. 
17. There are no ‘rules’ or formulas for indigenous constitutional development; 
indigenous peoples in principle can negotiate whatever they want. 
18. Constitutional politics are unlike the usual politicking for, e.g., physical facilities 
or program funding.  They require patience; continuity of leadership and staff 
work; an ability to maintain a long-term public relations campaign; and an overall 
strategy. 
                                                          
4 A cynic might say that Northern Hemisphere governments, tired of failure and criticism in 
indigenous policy, decided to let the victims of those failures make their own mistakes and 
suffer the blame.  Such a view is not entirely wrong, but overlooks the pressure from the 
natural and universal desire of people and regions for self-government. 
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19. As a corollary of point 18, trying to do constitutional politics in ‘business as 
usual’ style will achieve little or nothing.  They involve changing the climate and 
re-writing the rules of ‘business as usual’, after all. 
20. The fact that Australian governments know little about indigenous constitutional 
development in the world gives indigenous peoples an initial advantage.5 
21. If indigenous people approach constitutional work as clients seeking benefits or 
redress of grievances, they will be treated as just another ‘interest’, as in recent 
federal ocean policy.  If they show that they are the legitimate voices of their 
regions and peoples, seizing the initiative and moral high ground in political and 
constitutional debate, they will have a great advantage. 
22. The contemporary frenzy of some Australian governments and parties to occupy 
the moral low ground can be a political resource for indigenous peoples. 
23. Some Australian observers complain that the Northern Hemisphere political 
struggles for regional agreements or other constitutional change have taken too 
long.  They have taken less than a generation – not a huge percentage of one 
human lifetime, let alone a 60,000 year history of Aboriginal peoples. 
 
Greenland 
 
Greenland ‘home rule’ (self-government) since 1979 is regarded as the most complete 
indigenous constitutional reform anywhere.6  (In their own Inuit language, Greenland 
is Kalaallit Nunaat, and Greenlanders are Kalaallit.)  This was preceded by 30 years 
by Denmark’s home rule agreement with the Faroe Islands in which 40,000 Islanders 
                                                          
5 Most studies done of overseas experience miss the point that constitutional and regional 
agreements are regional social and political movements for whom specific documents are 
only one outcome.  All the same conditions for such successful movements are also found 
across the north, centre, and west of Australia. 
6 North Australia Research Unit library in Darwin has much Greenland material.  For social 
and historical background see the many Greenland chapters in Volume 5, Arctic, ed. David 
Damas, 1984, in Handbook of North American Indians, Smithsonian Institution, Washington, 
DC, in many Australian libraries.  For legal outline and analysis see Foighel I, 1979:  ‘Home 
Rule in Greenland 1979’ with English translation of the Greenland Home Rule Act, Nordic 
Journal of International Law, Vol. 48, Nos. 1-2, 1979, 4-14, AND Harhoff F, 1994/95:  
‘Palestinian Self-Government Viewed from a Distance:  An International Legal Comparison 
Between Palestinian Self-Government and Greenland’s Home Rule’, Palestinian Yearbook of 
International Law, Vol VIII, 1994/95, 55-77.  For general survey see Dahl J, 1993:  Indigenous 
Peoples of the Arctic, Nordic Council, Copenhagen; Johansen LE, 1995:  ‘Greenland – The 
Home Rule Experience’, in Harris A (ed), A good idea waiting to happen:  Regional 
Agreements in Australia, Proceedings from the Cairns Workshop July 1994, Cape York Land 
Council, Cairns, Qld, 19-23; Jull P, 1979:  Greenland:  Lessons of self-government and 
development, Special issue of Northern Perspectives, Vol. VII, No. 8, Canadian Arctic 
Resources Committee, Ottawa; Nuttall M, 1994:  ‘Greenland:  Emergence of an Inuit 
Homeland’, in Polar Peoples:  Self-determination and Development, edited by Minority Rights 
Group, Minority Rights Publications, London, pp 1-28.  For life in traditional districts see 
Matthiessen P, 1995:  ‘Annals of Conservation:  Survival of the Hunter’, The New Yorker (Vol. 
71, No. 9), April 24, 1995, 67-77.  See also the valuable annual reports on Greenland by Jette 
Ashlee in English for the Canadian government, the most recent being ‘Greenland 1997:  
Notes on Selected Issues’, Circumpolar Liaison Directorate, Department of Indian and 
Northern Affairs, Ottawa, reports which contain much detail on structures of home rule.  
Available at NARU library is another fine general introduction, despite its too narrow title, 
being Rasmussen LT, 1987:  'Greenlandic and Danish Attitudes to Canadian Arctic Shipping', 
Politics of the Northwest Passage, ed. Franklyn Griffiths, McGill-Queen's University Press, 
Montreal, pp 134-159 [notes 290]. 
 – Reconciliation & Renewal (1998; repaginated 2002) – Page 5 – 
living on rocky islands manage all aspects of their society and economy.  The revival 
of Faroese society and culture through self-determination struggles is an heroic story.7 
 
The most recent wave of Inuit migration into Greenland from across Canada and 
Alaska began c. 800 AD.  When the Vikings moved into the south-west of the island 
from 985 AD to settle the sheep meadows up the deep fjords, the ‘green land’ of the 
country’s name, a future struggle was assured.  The Inuit proved better adapted to 
climate and prevailed.  In 1721 the Danish king sent missionaries to find the lost 
Vikings and instead found only Inuit.  Denmark then began a history of trade and 
missionary colonialism with many enlightened efforts at making policy. 
 
Until World War II, Greenland was an isolated country of small Inuit camps and 
villages with Danish missions and trading posts.  The Americans moved in to protect 
the country from Nazi Occupation, building airports, etc.  The sudden exposure of a 
rather traditional society to the material world and social styles of American GIs 
caused a shock.  After the war, Greenlanders, as the Inuit population are known, 
wanted material change and more power to run their own affairs.  Denmark, though 
itself flattened by war, poured in material improvements and constructed modern new 
towns to gather the population. 
 
The arrival of male soldiers and later Danish workers in large numbers, in addition to 
all the material changes they brought, upset Greenland society as did the change from 
traditional hunting life to life in towns.  Many social problems resulted and continue 
today.  The changes and the problems forced young Greenlanders to look for answers 
in political change, and a movement for Greenland ‘home rule’ – self-government – 
began.  In the early 1970s a committee found that a plan for home rule was needed 
and then Denmark created a Home Rule Commission with 7 elected Greenland 
politicians, 7 Danish MPs, and a constitutional law professor as chairman.  The 
Commission produced a plan for home rule to transfer the very complete Danish 
administrative structure of Greenland to Greenlanders.  There was a referendum in 
January 1979 and home rule began in May 1979.  (Many Greenlanders feared and 
opposed home rule because they said their people were not ready, but since then 
confidence has grown, as have the many successes of Greenland governments, all of 
whom are made up entirely of Greenland Inuit ministers.) 
 
Greenland took over education, taxation, social affairs, cultural institutions, the state-
run economic giant retail trade organisation, the technical and construction bodies, 
municipal affairs, health, planning, environment, fisheries (the main economic base of 
Greenland), and virtually everything except defence, foreign affairs, and currency 
which remain in Danish hands.  Distinct Greenland political parties formed around the 
various disputes leading to home rule, and they have taken turns governing the 
country, although one, Siumut, has been the core of every government since 1979. 
 
Many Greenlanders wanted outright ownership of the land and seas of Greenland, but 
the Danish prime minister refused.  Instead a compromise was reached.  The Home 
Rule Act recognises that Greenlanders have ‘some special rights’.  Denmark and the 
Greenland home rule government have a double-veto on land and resources policies 
and projects, so in effect nothing can happen without Greenland agreement.  
                                                          
7 See, e.g., West J, 1972.  Faroe:  the Emergence of a Nation, Hurst, London, and Eriksson, 
New York. 
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Greenland has vetoed offshore oil exploration and uranium mining (Greenland having 
the only known uranium deposit in ‘Europe’).  They are both to share resource 
revenues, with Greenland having a larger share. 
 
Also, more recent laws have dealt with the touchy issue of military bases.  Both 
Danish and Greenland politics have been shaken up at different times by the 
American base at Thule used in the Cold War by B-52s with H-bombs, one of which 
crashed with some plutonium still missing.  Now there can be no military bases or 
military activities without Greenland agreement. 
 
In 1953 the Danes made Greenland a part of Denmark to avoid accusations of 
colonialism in the United Nations.  Nobody could complain about the amount of 
money and social services, public facilities from schools and clinics to airports, 
poured into Greenland by Denmark.  However, the urbanisation policy brought many 
social ills.  It also fuelled the political self-determination movement. 
 
All visitors to Greenland from other indigenous hinterlands, whether Northern 
Australia or Northern Canada, are awed by the high quality of living standards, 
buildings, and material well-being of the people.  There is also a vigorous art, 
literature, pop music, and theatre scene based on Inuit traditions.  Yet in other ways 
the country is also unmistakably a modern Northern European place, a bit of the best 
in Northern European cities planted among the jagged mountains, deep fjords, 
icebergs, and icescapes of an Arctic island. 
 
Greenlanders are outward-looking and active in world affairs, having played a major 
role in starting international indigenous political work.  Today, through the Inuit 
Circumpolar Conference whose president is a leading former Greenland politician, 
Greenland and its Inuit neighbours work with Sami and Russia’s northern indigenous 
peoples to protect the ocean environment in cooperation with US, Russian, Canadian, 
and Nordic (Norway, Sweden, Finland, Denmark, and Iceland) governments.  For a 
small population of c. 55,000 who live on a few edges of a huge island, 85% of which 
is covered by ice several kilometres thick, they are one of the most dynamic and 
successful peoples on earth. 
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        August 11, 1998 
 
Constitutional Work in Progress: 
Reconciliation & Renewal 
in Indigenous Australia and the World 
 
A background paper on indigenous constitutional reform 
prepared by Peter Jull for the 
Indigenous Law Centre, 
University of New South Wales, Sydney8 
 
 
Part 1: 
Constitutional Country 
 
Introduction 
 
Australia is one of many developed ‘first world’ countries in which indigenous 
peoples are negotiating social and political change.  Negotiation may sometimes seem 
more like shouting though the media, or taking adversarial forms in court action or 
parliamentary machinations.  At other times it may mean exchanging information and 
ideas in thoughtful seminars or conferences, or discussion across a table in face to 
face meetings with significant groups – governments, mining industry, pastoralists, 
municipal councils.  But whatever form it takes, there is a process going on in which 
indigenous peoples and non-indigenous Australians (and their major institutions) are 
renewing a grim past relationship and seeking to live together peacefully in an 
Australia which accepts the cultures of all its people.  The theme of this paper is such 
reconciliation and renewal. 
 
In many countries indigenous peoples are being recognised in the national 
Constitution or other parts of the constitutional system.9  A useful working definition 
of constitution may be taken from the Oxford English Dictionary, 2nd ed. (1989): 
 
The system or body of fundamental principles according to which a nation, 
state, or body politic is constituted and governed. 
 
Indigenous peoples always had their own laws and customs for the running of their 
societies.  That is what a constitutional system means.  What is discussed specifically 
in this paper are the relationships indigenous peoples are re-establishing within 
                                                          
8 The Centre for Democracy, Department of Government, University of Queensland, 
Brisbane, assisted in writing this paper. 
9 In this paper Constitution and Constitutional refer to the national Constitution, while 
constitution and constitutional refer to more general aspects of nation-state constitutional 
arrangements including the future constitution of the Northern Territory or the politico-
administrative arrangements for peoples in northern Australia, from Torres Strait to the 
Kimberley, and from Arnhem Land to the Pitjantjatjara lands, etc. 
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contemporary nation-state political and constitutional frameworks.  A glance at 
Australian experience in the context of similar problems abroad shows that: 
 
• there are many different ways to accommodate different cultures and resolve 
long-standing grievances within contemporary political and legal frameworks; 
• such reforms strengthen rather than weaken the countries in which they occur; 
and 
• success is achievable even in situations like Australia where bitter grievances 
and sections of recalcitrant or redneck non-indigenous opinion have long 
poisoned race relations. 
 
 
July 24, 1998 speech excerpts by Prime Minister Poul Nyrup Rasmussen of 
Denmark to Inuit leaders of Russia, USA (Alaska), Canada, and Greenland, at the 
Inuit Circumpolar Conference10 general assembly, Nuuk, Greenland 
 
Let us be clear from the beginning:  at the global level many indigenous peoples 
today face a very difficult situation. 
 
Political development combined with the general economic globalization racing all 
over the world often make it difficult for indigenous peoples to maintain their cultural 
origin on economically sustainable terms. 
 
This is not an acceptable situation!  Because – what is identity, without one’s own 
culture and history?  We believe, it is possible to unite identity and economic survival. 
 
But it requires political will.  We have that will.  And we have shown it here in 
Greenland – together.  Denmark and Greenland. 
 
The world is beginning to wake up now.  The nations are beginning to realise the 
necessity of a new global consensus of securing indigenous people.  Here, at the 
beginning of a new Millennium. 
 
It is vital that the rights of and respect for indigenous peoples are kept on the 
international agenda. 
... 
There is no uniform nor simple solution to the question of how to create a 
constitutional framework for indigenous peoples within the limits set by nation-states. 
 
Each country and each people must find their own solutions. 
                                                          
10 The Inuit Circumpolar Conference, generally known simply as ‘ICC’, was founded in 1977 
at Barrow, Alaska, and now includes the Inuit of all countries – that is, of Russia’s north-
eastern Chukotkan region, Alaska, Northern Canada, and Greenland.  The Inuit of the latter 
three countries never gave up hope of being able to include the Inuit of Russia and thanks to 
constant pressure on their national governments and the efforts of those governments to help, 
Gorbachev opened the doors in 1989.  The ICC’s primary objectives from the start were to 
encourage self-government and environmental protection in the various countries and regions 
where Inuit live.  Those were already the vigorous agenda of Inuit in the individual countries 
or regions within countries.  Before 1989 the official Soviet line had been that ICC was a 
‘radical’ political organisation because it espoused indigenous land rights and could therefore 
not be allowed contact with Soviet Inuit. 
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Greenland and Denmark have formulated one model – the Home Rule Agreement 
securing the self-government of the people of Greenland. 
 
The Danish Government attaches great value to the Home Rule arrangement.  We 
work together in an open political dialogue and – most importantly – in mutual 
respect and solidarity.  
 
The relationship between Denmark and Greenland finds itself in a permanent process 
of development.  Greenland have gradually taken over the responsibility for more and 
more policy areas of a modern society.  Lately oil activities and development 
continue.  Still based on mutual respect, responsibilities and rights and duties. 
 
We have been able to ratify the ILO Convention 169 on indigenous and tribal peoples 
– with the consent and encouragement of the Greenland Home Rule Government – 
without any changes to any laws and regulations governing the Danish-Greenland 
relationship.  The ILO convention emphasises the rights of indigenous peoples to 
exercise control over their own institutions, ways of life and economic development, 
and to maintain and develop their identities, languages and religions within the 
framework of the states in which they live. 
 
I make this explicit reference to the convention because it covers – in a few words – 
the complexity of the matter. 
.. 
We hope that the Home Rule arrangement may be an inspiration to other parts of the 
world.  It is important to show to the rest of the world that this can be done – a 
peaceful settlement within the nation- state, – a recognition of an indigenous 
population within the nation-state.  Based on mutual respect of culture and identity, 
own and common history, economic and social opportunities... but based on rights 
and duties.  And first and foremost based on the common thinking that everybody 
counts, everybody can do something. 
... 
 
You have opened the eyes of the world of nations and people. 
 
You have led the world to see the special conditions for the Inuit in the Arctic: Your 
dependency on natural resources, land and sea mammals especially, through 
thousands of years under the harshest of climates in the circumpolar region.  Your  
ability to deal with the natural resources in a sustainable way - a necessity for 
survival. 
 
 
This whole subject is dynamic.  Many other peoples and persons in various parts of the world are 
working on the practical, legal, philosophical, social, and political issues involved.  Just as we will wish 
to benefit from their ideas and experience, they will watch ours with no less interest.  There are no final 
or conclusive answers.  There are no experts, no qualified professionals.11  We are all amateurs, as in 
                                                          
11 This is not to ignore the expertise of Australia’s internationally renowned constitutional law 
and intergovernmental relations specialists but merely to make the point that in a democratic 
system, the public and its duly chosen representatives must have the ‘expertise’ or political 
will, while the rest of us are mere technicians, facilitators, drafts-persons, whatever. 
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life itself.  These processes involve such unequal partners and such long-standing grievances, and have 
been initiated so recently, that we cannot yet say with any assurance what the best possible outcome 
may be.  Nevertheless, many provisional answers are available. 
 
Constitutional work is an unfamiliar landscape for most non-indigenous Australians no less than for 
Aborigines and Torres Strait Islanders.  The quick, bluff, deal-making style of political negotiation 
which often seems to characterise Australian political life can be a liability in constitutional matters.  
What are required are public relations skills, discussion skills, and much patience and persistence, to 
help non-indigenous élites and public understand why such reforms are needed.  Anyone who likes 
quick results, clarity, and straightforward processes had better avoid the field altogether – or shift 
mental gears and metabolism. 
 
The current backlash in social and policy attitudes among some Australians is no reason to avoid 
constitutional work.12  The time frames of constitutional politics are normally lengthy, in any case.  
More immediately, the backlash is forcing many Australians to stand up and be counted for tolerance 
and an inclusive society – and to realise that in contemporary society these values can no longer be left 
to chance or to occasional political goodwill.  In other words, the present political climate in Australia 
may be a political resource, heightening awareness of the need for rights guarantees. 
 
 
Purpose of this Paper 
 
The purpose of this paper is to illustrate a range of options for constitutional reform in order to promote 
discussion and exploration of specific possibilities for Australia. 
 
• Part 1 visits some large subjects and comments on contextual issues. 
• Part 2 provides samples of the wide range of possibilities. 
 
Possibilities at several levels are noted in addition to Australia’s national Constitution.  
Many other political and legal possibilities exist, such as re-constituting the Northern 
Territory or devising its Statehood constitution, or Torres Strait autonomy (which was 
recently addressed by a federal Parliamentary committee), or a framework for 
negotiating regional agreements.  Which prospects Aborigines and Torres Strait 
Islanders may wish to explore further or ultimately to pursue actively is not prejudged 
here.  Some comments are made on some of the more obvious difficulties or 
attractions. 
 
Australia is fortunate in having the finest team of indigenous rights lawyers working 
with indigenous peoples anywhere in the world.  Indigenous proposals will require 
much advice and drafting skill from them all through negotiation phases.  Their 
evaluation will assist political choices made by indigenous peoples.13  No attempt is 
                                                          
12 It is reassuring to see that children have begun to march against racism and make the 
peaceful moral stand which their elders seem unable to do.  It confirms their activism when 
the public debate on their action centres on whether they should have cut classes to do it.  
The older generation ‘just don’t get it!’.  If society were well-ordered and functioning the 
children would be in class and the adults would be facing down racism and the other populist 
threats of the moment. 
13 In Canada a problem for some indigenous groups in the constitutional process of 1978-
1987 was that inexperienced lawyers made proposals and assumptions within existing legal 
precedents rather than recognising that their indigenous clients had been invited to reshape 
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made here to pre-empt or pre-judge their work, and all examples are illustrative only, 
not proposed drafts. 
 
 
Alaska14 
 
The statehood movement driven by white settlers and development interests resulted 
in Statehood in the late 1950s.  However, the federal government firmly held onto 
much of the land in order to protect Alaska natives (Inuit, Aleuts, and Indians).  Under 
pressure to settle land rights so that the trans-Alaska oil pipeline could proceed, the 
US Congress in Washington and Alaska Natives worked out the Alaska Native 
Claims Settlement Act, 1971.  Another law, ANILCA, for ‘national interest lands’, 
notably environmentally important areas and areas for indigenous harvesting, was 
also enacted.  Central to Alaska Native aspirations is this continued federal protection 
in the development-mad Alaska frontier. 
 
North Slope region Inuit helped shape the State provision for self-government or 
‘home rule’.  Later they formed the North Slope Borough, a ‘home rule’ government 
for their homeland the size of the Australian State of Victoria.  Using revenues they 
fought for in court with the oil companies and the State government, the Borough 
transformed the living conditions, opportunities, and infrastructure of the region. 
 
Alaska Natives continue to fight for self-government and federal jurisdiction over 
their affairs.  An important court case was decided in July 1998. 
 
Anchorage (Alaska) Daily News 
Saturday, July 25, 1998  
Federal judge tosses lawsuit on subsistence [excerpts] 
 
By ROBERT KOWALSKI 
Daily News Juneau Bureau  
 
JUNEAU - A federal judge on Friday threw out the Legislature's challenge to the law 
that requires Alaska to give rural residents a priority for subsistence use of fish and 
game, but lawmakers quickly decided to appeal. 
 
His decision brings Alaska one step closer to a federal takeover of subsistence [i.e., 
indigenous] fishing management in December, said Deborah Williams, the U.S. 
Interior Department's top Alaska official.  
 
                                                                                                                                                                      
the very framework within which law would be devised.  They seemed unable to grasp the 
magnitude of the opportunity before them. 
14 See McBeath GA & Morehouse TA, 1980:  The Dynamics of Alaska Native Self-
Government, University Press of America, Lanham, Maryland; McBeath GA & Morehouse TA, 
1994:  Alaska Politics & Government, University of Nebraska Press, Lincoln; McBeath GA, 
1981:  North Slope Borough Government and Policymaking, Institute of Social and Economic 
Research, University of Alaska, Anchorage; Berger T, 1985:  Village Journey:  The Report of 
the Alaska Native Review Commission, Hill and Wang, New York: and Maas D, 1991:  ‘The 
Alaska Native and History:  The Rise of Nationalism and the Decline of Democracy’, in Jull P 
& Roberts S (eds), The Challenge of Northern Regions, Australian National University North 
Australia Research Unit, Darwin, 31-42. 
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"This underscores the fact that we do have to be prepared to assume management," 
Williams said. "This has substantially removed any litigation uncertainty."  
 
While ANILCA [the ‘national interests lands law] requires the state to recognize a 
rural subsistence priority, the Alaska Supreme Court has ruled that a state law that 
did so violated the Alaska Constitution. 
 
Years of efforts to resolve the impasse by giving voters a chance to amend the 
constitution have proven fruitless. Friday's ruling came only three days after 
lawmakers adjourned from a second special session this summer without agreeing on 
an amendment. 
 
ANILCA requires the federal government to manage subsistence hunting and fishing 
unless the state recognizes a rural preference. The federal government began 
managing [indigenous] hunting on federal lands several years ago, and a federal 
judge has ordered the Interior Department to take over management of subsistence 
fishing on federal waters. 
 
Statehood did not solve race relations in Alaska; rather, it opened a new and more intense phase in the 
conflict.  Despite settlers moving into Alaska from ‘the Lower 48’ contiguous States in search of a new 
life in a different sort of place, it seems their political culture is strangely old and familiar:  re-create 
the illusion of a white-dominated monoculture and push the Natives to one side.  Again and again the 
federal government has been drawn back into the issue and forced to provide safeguards and maintain 
orderly race relations.  Indigenous peoples are struggling to create the strongest possible forms of local 
and regional self-government, with North Slope Inuit even proposing that they become a new State of 
the United States. 
 
 
The National Constitution 
 
 
Value of Constitutional Processes 
 
The universal and primary purpose of identifying indigenous peoples in national 
Constitutions is to upgrade their status in national society and/or protect them from 
the worst forms of abuse.  However theoretical may be the debate over recognition, 
the reality behind it is very concrete:  indigenous peoples have major past or present 
ills which may benefit from an elaboration of basic documents of governance and law 
to address their needs.  Although rednecks attack such proposals as giving indigenous 
people unfair or special visibility, the motive is the opposite:  to give now invisible 
people real visibility and national rights and benefits within the nation-state. 
 
A second broad purpose, especially of non-indigenous people, is to authenticate or 
legitimise the nation-state.15  For instance, a country which lives the lie that it is a 
spontaneous creation of one or more European peoples, a grand expanse of 
opportunity created in a generous fit of reason, while the original inhabitants remain 
                                                          
15 A recent history of Australia follows this theme from first white settlement until today, i.e., 
Day D, 1997:  Claiming a Continent:  a new history of Australia, Angus & Robertson 
(HarperCollins), Sydney.  Another fine new history retells the story of first impressions and 
contacts between whites and indigenous people, Atkinson A, 1997:  The Europeans in 
Australia: a history, Vol. 1, The Beginning, Oxford University Press. 
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scattered around the fringes in poverty or are hauled in to the jails as the result of the 
destruction of their societies, laws, self-governing arrangements, and culture by the 
European newcomers... such a country cannot bear the scrutiny of its own citizens, let 
alone the rest of the world.16  Another irony is that the same governments and publics 
who most vociferously reject indigenous claims may be equally passionate in 
defending traditional indigenous land and sea territories as irrefutably ‘their own’ if 
challenged or intruded upon by outsiders.17  The thoughtful public and mature nation-
state realise that their nationhood must be founded more surely than on sporadic 
outbursts of soccer hooligan-style chauvinism. 
 
A third purpose, most strongly espoused by indigenous peoples, is to secure a basic 
status sought or partly won, such as native title rights, and to proclaim it for all time 
as a fundamental constitutional underpinning of indigenous life.18  This is often 
motivated by a current fear that hard-won gains may slip away when circumstances 
change or government interest is lost, no less than by the basic fear of all indigenous 
peoples of further territorial dispossession and social marginalisation at the hands of 
non-indigenous populations.  (See also Appendix on Treaties following Part 2.) 
 
A fourth major purpose of reform is the desire to provide a statement of general 
principle or a framework for future policy-making and political arrangements.19  This 
appeals to non-indigenous as well as indigenous people because of the daily problems 
for program managers and others in authority of not knowing what is the basis or 
standard of national white-indigenous relations.  For indigenous peoples it provides a 
benchmark for their better treatment in particular matters or locales. 
 
There is another main purpose, one usually forgotten or ignored.  The mere fact of a 
national discussion of indigenous rights and needs in relation to the fundamental 
structures of government and society, even one which produces little or nothing 
concrete in the way of national Constitutional amendments, has countless indirect 
benefits in highlighting problem areas and generating support for indigenous peoples.  
The long and painful Canadian processes since 1978 to include indigenous peoples in 
national Constitutional reform have transformed relations between indigenous leaders 
and governments and opened many doors to indigenous people.  On the other hand, 
the Norwegian amendment recommended by experts and passed without full public 
discussion has not yet lived up to its rich potential meaning.  It also failed to pre-empt 
                                                          
16 Something like this spurred Canadian political leaders from the late 1970s to include 
Indians, Inuit, and Métis in constitutional reform.  It had become a national joke that French 
and English were ‘the two founding peoples’, as official sources claimed.  After all, Inuktitut 
was spoken as a daily language across a third of that country and Cree remained in use 
across another quarter or third.  In British Columbia the totem poles obligatory in all tourism 
photos might have been left by extra-terrestrials, so low had the profile of the Indian first 
nations sunk in provincial policy eyes.  Canadians were in part shamed into correcting this 
obvious nonsense. 
17 During the 1970s and early 1980s the Canadian government and many Canadians 
dismissed Inuit land and sea claims in the Arctic.  Inuit persuaded government and the 
experts that Inuit native title rights strengthened Canada’s claims in the region vis-à-vis 
outside (notably US) challenges, and so the two sides amicably supported each other, settled, 
claims, and now live happily ever after. 
18 Canada’s 1982 constitutional amendment recognising ‘aboriginal rights’ is in this category. 
19 Norway’s 1980s Sami amendment does this, and such a clause was actively negotiated 
among governments and indigenous organisations in Canada in the early 1980s (before 
being set aside for various ephemeral reasons). 
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the anti-Sami20 campaign in North Norway after the retirement of Prime Minister 
Brundtland in late 1996.  It is in the indigenous political interest to have a full and 
lengthy public discussion, provided that indigenous leaders are ready to participate 
and lead vigorously and effectively in such discussion.21 
 
To sum up, the ‘macro’ level of constitutional reform is: 
 
• to make visible ‘the forgotten people’, the Aborigines and Torres Strait 
Islanders of Australia, in order to improve their prospects; 
• to make the country whole by including the previous sole inhabitants; 
• to guarantee basic indigenous rights; 
• to outline the national status of indigenous peoples for future policy; and 
• to hold an essential national discussion on indigenous-white political and legal 
relations. 
 
In the case of Australia today, all of these purposes are important. 
 
 
Aspects of Reform 
 
The focus of work on the national Constitution may most obviously involve: 
 
• preambular or other general statements of ideals or principles; 
• recognition of indigenous rights; 
• framework clauses to guide national policy; 
• strengthening federal government indigenous powers and roles; 
• commitments of intent or political accords for dealing with issues in the near 
future; and/or 
• a government-indigenous process for negotiating reforms. 
 
The Canadian prime minister in 1978 proposed the first, mentioned the possibility of 
achieving the second, actively discussed the third with indigenous peoples in 
following years, often did the fifth, and adopted the sixth as a clause in the 
Constitution Act, 1982.  The indigenous peoples of Canada thereafter began with the 
second in hopes of elaborating an indigenous bill of rights and soon moved to centre 
their attention on the third, i.e., amendments providing for the recognition and 
resourcing of indigenous self-government as an inherent indigenous right.  They were 
always most defensive about the fourth, insisting that Ottawa retain its already strong 
powers and role (albeit powers under which Métis were virtually excluded). 
 
The final communiqué of the Constitutional Centenary Conference in Sydney, 1991, 
came up with a form of words remarkably similar to the 1978 Canadian approach.  
                                                          
20 Sami is the correct term for the Lapps. 
21 Since the national Australian election campaign of February 1996, such a discussion has 
proceeded, willy-nilly.  It has had great impact, but as one side, the national government, has 
expressed its desire to diminish the importance of the other side and ‘take them off the front 
pages’, while following various pre-conceived policy doctrines towards them, it is not a very 
fruitful or friendly ‘discussion’. 
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The final report of the Constitutional Convention in Canberra, 1998, also made 
similar and somewhat more rounded proposals.22 
 
Another approach is epitomised by Norway (and now more or less being followed by 
Finland and Sweden).  The findings of a national expert ‘committee’, more like an 
Australian royal commission, the Sami Rights Committee (Samerettsutvalget), 
proposed a form of words for a national amendment in its first report, 1984.  This 
recognised an ancient nation-state as bi-national, i.e., Norwegian and Sami, and 
required the organs of the state to provide Sami the means to maintain their culture.  
This was understood to include the material base, i.e., land and sea territory and 
resources, of Sami culture.  Working through the implications of all this will take time 
in national policy, programs, and law.  Essentially, an expert body run by a large 
committee of which only two or three members of c. 20 were indigenous had the 
moral authority to have Parliament accept its proposals.  In an Australia where 
government leaders sneer at High Court interpretations of the supposedly revered 
common law, this seems an unpromising model until the present fever has left us.  
Meanwhile, much else in the Norwegian experience is relevant and important. 
 
Four other important discussion processes in Australia made major contributions.  In 
June 1993 the Council for Aboriginal Reconciliation and Constitutional Centenary 
Foundation held an invited conference in Canberra and discussed Australian 
possibilities with substantial input from specialists in New Zealand, USA, and 
Canada.  The very useful documents resulting23 unwittingly conceal the extent of 
consensus achieved, a truly remarkable consensus considering the lack of background 
preparation and the diversity of participants in the discussion.  One might say the 
consensus reached was that 
 
• indigenous peoples are distinct political communities in Australia with unique 
needs; and 
• processes should be established as soon as possible for them to work out the 
nature and details of their constitutional place in Australia. 
 
In 1994-95, the work led by ATSIC, the Council for Aboriginal Reconciliation, and 
Aboriginal Social Justice Commissioner involved two national rounds of community 
hearings and intense workshop-style discussions which resulted in three reports 
                                                          
22 The Communique notes that the Constitutional Convention of February 2-13 resolved that a 
Preamble should include among other things ‘Acknowledgement of the original occupancy 
and custodianship of Australia by Aboriginal peoples and Torres Strait Islanders’ and 
‘Affirmation of respect for our unique land and the environment’. 
 
It adds that it was resolved that ‘The following matters be considered for inclusion in the 
preamble: [two items with the third and last being] Recognition that Aboriginal people and 
Torres Strait islanders have continuing rights by virtue of their status as Australia’s indigenous 
peoples.’ 
 
Finally the Convention called for ‘a further Constitutional Convention’ some years after 
institution of a republic on whose agenda various items would be, including ‘constitutional 
aspects of indigenous reconciliation’. 
23 The Position of Indigenous Peoples in National Constitutions:  Conference Report, June 4-
5, 1993, and The Position of Indigenous Peoples in National Constitutions:  Speeches from 
the Conference, June 4-5, 1993, Council for Aboriginal Reconciliation, Canberra, and 
Constitutional Centenary Foundation, Melbourne, 1993. 
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released in early 1995.24  This work also shaped a consensus on a constitutional 
agenda, implicitly and explicitly.  It remains unique in the world as a national 
indigenous policy consensus-shaping exercise run by indigenous peoples for 
indigenous peoples and with an eye to the practical realities and requirements of 
national policy and politics.  It also remains the high-water mark in Australian 
indigenous politico-constitutional development and may be usefully revisited for any 
future constitutional reform work. 
 
In February 1996 the Aboriginal Constitutional Conference held by ATSIC in 
Adelaide served the purpose of awakening the indigenous community to some of the 
issues and the importance of a fundamental discussion.  The delegates recognised the 
need for detailed study of various questions, including the implications of breaking 
the constitutional link to the monarchy and establishing a republic. 
 
In May 1997 the Australian Reconciliation Convention also had important seminars 
and findings on constitutional issues, including a preamble to the Constitution and a 
document of Reconciliation. 
 
Of course, there have been many other conferences and workshops large and small 
dealing with major indigenous constitutional issues.  There have also been very 
important books published on the subject such as Henry Reynolds’ Aboriginal 
Sovereignty:  Reflections on race, state and nation25 and Frank Brennan’s Securing a 
Bountiful Place for Aborigines and Torres Strait Islanders in a Modern, Free and 
Tolerant Australia26 and One land, one nation:  Mabo – towards 2001.27 
 
 
‘If we don’t hang together, we’ll hang separately!’ 
 
Not only do Australians have a welter of ideas and materials already to hand – unlike 
Canada or Norway at the start of their recent indigenous constitutional processes – but 
they have an embarrassment of riches in authentic indigenous voices.  Who will 
negotiate national constitutional reform in Australia?  Canada had national federations 
of Indian, Inuit, and Métis organisations at the start of constitutional work and they 
were the obvious spokespersons.  The federal government gave them special funding 
to prepare their cases and carry on research, study, and meeting programs over multi-
year periods.  Norway now has the Sami Parliament, but at the time of the 1984 Sami 
rights report the three main Sami organisations had representatives on the committee.  
Australia has, most obviously, ATSIC, the Reconciliation council, the land councils, 
                                                          
24 The three reports in order of appearance are:  Going Forward:  Social Justice for the First 
Australians, A Submission to the Commonwealth Government from the Council for Aboriginal 
Reconciliation, Canberra, 1995; Recognition, Rights and Reform:  A Report to Government on 
Native Title Social Justice Measures, Native Title Social Justice Advisory Committee, 
Aboriginal and Torres Strait Islander Commission (ATSIC), Canberra, 1995; and Indigenous 
Social Justice, Vol. 1, Strategies and Recommendations, Submission to the Parliament of the 
Commonwealth of Australia on the Social Justice Package by Michael Dodson, Aboriginal 
and Torres Strait Islander Social Justice Commissioner, Human Rights and Equal Opportunity 
Commission, Canberra, 1995. [Also Vol. 2, Regional Agreements, & Vol. 3, Resource 
Materials]. 
25 Published by Allen & Unwin, Sydney, 1996. 
26 Published by Constitutional Centenary Foundation, Melbourne, 1994. 
27 Published by University of Queensland Press, Brisbane, 1995. 
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legal services, etc., not to mention the Torres Strait Island Coordinating Council 
(ICC) and Regional Authority (TSRA), and many other bodies.  The danger is that if 
Aboriginal or Islander groups fail to hang together, in the famous words of a wise 
elder at the beginning of his nation’s constitutional struggle, they will hang 
separately!28 
 
Australia’s indigenous peoples have shown great flair in recent years in combining for 
major issues, most recently in the National Indigenous Working Group on Native 
Title.  Now, however, in national constitutional work they will face issues which 
potentially affect every single Aboriginal or Torres Strait Islander person in Australia.  
The two major initial indigenous needs for constitutional work may be: 
 
• agreeing on a national indigenous forum and negotiating team; and 
• securing a government-indigenous constitutional negotiation process. 
 
 
The Nisga’a 
 
While this paper has been in preparation, Canada’s Nisga’a29 people have been finalising a 
constitutional regional agreement for their territories in north-western British Columbia province.  
Agreement was reached on July 15, 1998, despite a scare campaign by Right populists.  The rhetoric of 
these opponents is familiar to Australians.  Although British Columbia is often compared with 
Queensland and Western Australia for its polarised politics, historical racism, resource-rich and large 
territory, and populist development-oriented society, the premier and many observers believe he can 
win an election facing down his opponents on issues of social justice, race relations, and belated 
reconciliation. 
 
This is a real breakthrough.  The history of the Nisga’a claim and BC’s indigenous-white relations 
more generally have been at the centre of Canadian indigenous rights policy for decades, and especially 
since ‘the Nishga case’, as it was known, i.e., Calder 1973, was decided by the Supreme Court of 
Canada, the Canadian case often considered Canada’s Mabo equivalent for first recognising native title 
rights.  (See Tennant’s fine history.30) 
 
Nevertheless, despite considerable national experience dealing with the general public and third party 
interests in earlier regional claims settlements across Northern Canada, both the federal government 
and the province may have been too slow earlier to act to answer ignorant and irresponsible scare-
mongering.  This allowed the genies of hate and special interest, as well as the scapegoating of 
indigenous people in economically uncertain times, to grow in society, with no small help from 
talkback radio. 
 
Despite much huffing and puffing by many in the rest of Canada without a direct stake, the mood in 
New Aiyansh among Nisga’a at the signing ceremonies of August 4, 1998, was jubilant, open, all that 
one might hope for (personal communications). 
 
                                                          
28 Benjamin Franklin commenting as he signed the Declaration of Independence in 1776, 
usually seen as the founding act of the USA. 
29 ‘Nishga’ in many older sources. 
30 Tennant P, 1990:  Aboriginal Peoples and Politics:  The Indian Land Question in British 
Columbia, 1849-1989, University of British Columbia Press, Vancouver. 
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The Nisga’a settlement has been under negotiation for many years, but is merely the 
first of many regional claims agreements and regional self-government autonomy 
arrangements which will be reached in British Columbia.  The internet site of the 
Vancouver Sun newspaper in recent weeks has run main new stories as well as 
features in its Opinion and Notebook sections daily, undoubtedly the most full 
coverage ever given anywhere of the dynamics and elements of a ‘regional 
agreement’.31 
 
 
Sub-National Constitutional Reform 
 
The most important and obvious issues of indigenous sub-national constitutional 
reform today are: 
 
• Northern Territory statehood, or alternatives; 
• indigenous territories (e.g., Torres Strait); 
• regional agreements; 
• community self-government; 
• marine rights and management; and 
• other federal-state/territory-indigenous arrangements. 
 
 
Northern Territory future 
 
The Northern Territory government and its supporters in the non-indigenous 
community are staging a sort of constitutional coup.  In the mid-1980s they began a 
process of work to lead to statehood on the same model as the federation 
constitutional arrangements of 1901.  That is, Aborigines and Aboriginal lands would 
be assimilated to the interests of white settlers and developers.  The NT has persisted 
in this approach, making only cosmetic concessions to national opinion which expects 
a late 20th or 21st century approach to constitutions and Aboriginal rights and cultures. 
 
Soon after that NT process began, another process began at national level, a wide 
mainstream trend involving politicians, national organisations, the media, scholars, 
and many others who wanted to assert Australian identity and saw a modernisation of 
political and constitutional institutions as important or essential.  In this way of 
thinking, reconciliation with Aborigines and Torres Strait Islanders was a crucial 
element of national honour.  A number of studies and conference findings identified 
indigenous recognition and rights in the Constitution as both necessary and desirable. 
 
These two steams came together at the end of September 1992.  In rapid succession, 
and with some of the same speakers and observers, a large conference sponsored by 
the Northern and Central Land Councils, Island Coordinating Council (Torres Strait), 
and Australian National University North Australia Research Unit (NARU), and 
another sponsored by the NT Legislative Assembly, discussed outstanding issues.  
                                                          
31 Regional agreement is an Australian term often applied to what Canadians have usually 
called ‘comprehensive claims settlements’. 
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The proceedings of both conferences were published by NARU.32  Unfortunately NT 
ministers virtually boycotted the indigenous session in the second conference, and 
then returned later to abuse those who had spoken during it.  Too often the NT élite’s 
march towards statehood has been like this:  eagerness to make a show of 
constitutional decorum, matched by a refusal to acknowledge opinion other than their 
own fossilised notions or to accommodate the permanent Aboriginal population of the 
largely white transient NT.  Nevertheless, many speakers and delegates at the second 
conference ‘got the message’ and began to think more seriously about the indigenous 
presence in constitutional arrangements.  Some speakers explicitly related the NT case 
to parallel experience in other ‘first world’ countries where recognition of indigenous 
inhabitants was central to governing arrangements.33 
 
The inability or unwillingness of European settlers in indigenous hinterlands to accept 
the basic political and legal rights of indigenous peoples is an international problem.  
However, since World War II, ‘first world’ countries have been active in seeing that 
things are done differently.  This invariably requires active leadership by national 
governments and political party head offices in encouraging non-indigenous 
northerners to make such accommodations, usually requiring the use of national 
constitutional and legal power to establish and guarantee new arrangements.  The 
histories of Alaska, Yukon, Northwest Territories, Nunavut, and Greenland (and the 
Faroes) in recent decades illustrate principles and actions especially relevant to 
Australia.  A newer stream of approaches is being attempted in Norway, Sweden, and 
Finland.  Russia is now also studying the North American and Northern European 
experience and attempting to catch up with these developments.  The pattern is 
simple:  northern indigenous peoples gain substantial self-government and territory 
and resource rights of land and sea in national law as part of their negotiated place in 
contemporary nation-states which had long tried, usually disastrously, to assimilate 
them.34  There are now a number of useful books on these dynamics and cases.35 
                                                          
32 See Surviving Columbus:  Indigenous Peoples, Political Reform and Environmental 
Management in North Australia, ed. P Jull, M Mulrennan, M Sullivan, G Crough & D Lea, 
Australian National University North Australia Research Unit, Darwin, 1994; and, 
Constitutional Change in the 1990s, ed. R Gray, D Lea & S Roberts, Northern Territory 
Legislative Assembly Sessional Committee on Constitutional Development and the Australian 
National University North Australia Research Unit, Darwin, 1994. 
33 See F Harhoff, “Regions and peoples:  some trends in international constitutional practice”, 
pp 87-93, and P Jull, “Emerging Northern Territory Constitutions in Canada:  National Policy, 
Settler Hegemony, Aboriginal Ethno-Politics, and Systems of Governance”, pp 94-116, 
Constitutional Change in the 1990s, ed. R. Gray, D. Lea & S. Roberts, Northern Territory 
Legislative Assembly Sessional Committee on Constitutional Development and the Australian 
National University North Australia Research Unit, Darwin, 1994. 
34 For a public discussion paper on these matters see Constitution-Making in Northern 
Territories:  Legitimacy and Governance in Australia, by Peter, Jull, published by the Central 
Land Council, Alice Springs, NT, 1996. 
35 See Cameron K & White G, 1995:  Northern Governments in Transition:  Political and 
Constitutional Development in the Yukon, Nunavut, and the Western Northwest Territories, 
Institute for Research on Public Policy, Montreal; McBeath GA & Morehouse TA, 1980.  The 
Dynamics of Alaska Native Self-Government, University Press of America, Lanham, 
Maryland; McBeath GA & Morehouse TA, 1994.  Alaska Politics & Government, University of 
Nebraska Press, Lincoln; Johansen LE, 1995:  ‘Greenland—The Home Rule Experience’, in 
Harris A (ed), A good idea waiting to happen:  Regional Agreements in Australia, Proceedings 
from the Cairns Workshop July 1994, Cape York Land Council, Cairns, Qld, 19-23; Jull P, 
1991.  The Politics of Northern Frontiers, Australian National University North Australia 
Research Unit, Darwin; MRG, 1994.  Polar Peoples:  Self-determination and Development, 
edited by Minority Rights Group, Minority Rights Publications, London; Pika A, Dahl J & 
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Despite being a sub-national constitutional issue, the future of the Northern Territory 
has major national and international implications.  The Constitution clearly requires 
that new States of Australia meet such terms and conditions in their constitution as 
determined by the federal Parliament.  Also, the transfer of peoples and lands against 
their will to another government, e.g., handing the NT Aborigines from federal to NT 
jurisdiction, is a matter of grave international precedent, something Australia would 
likely oppose anywhere else (except East Timor).  The reason there has been little 
public backlash on these matters to date has been the lack of awareness in Australia 
and abroad on the issue.36  For these reasons it may be desirable to ‘move the issue 
up’ onto the national Constitutional list. 
 
Central issues for negotiation in the NT context include: 
 
• Constitutional guarantees for Aboriginal land rights; 
• clarification, and establishment of a régime for, Aboriginal sea rights; 
• protection and implementation of customary law; 
• guarantees and a framework for Aboriginal local and regional self-
government; 
• arrangements for operational and capital funding for Aboriginal rural 
communities and Aboriginal urban services; and 
• a framework for Aboriginal political relations with federal and NT 
governments. 
 
These matters are dealt with in more detail in Part 2. 
 
                                                                                                                                                                      
Larsen I (eds), 1996.  Anxious North:  Indigenous Peoples in Soviet and Post-Soviet Russia:  
Selected Documents, Letters, and Articles, IWGIA Document No 82, International Work 
Group for Indigenous Affairs, Copenhagen; Brantenberg OT, Hansen J & Minde H (eds), 
1995.  Becoming Visible:  Indigenous Politics and Self-Government, The Centre for Sami 
Studies, University of Tromsø, Norway. 
36 Nevertheless, occasional NT government outbursts of hostility to Aboriginal interests attract 
censure around Australia, and have also been attracting critical attention abroad more 
recently. 
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 Northwest Territories (NWT)37 
 
Through the 1960s and 1970s, the minority white community centred in the largest 
few towns of the Mackenzie district, i.e., the Western NWT, tried to control the 
political system and deny native title rights and indigenous political demands.  The 
racial tensions which resulted in the NWT, and controversy surrounding resource 
development project proposals, became national issues.  While northern whites 
insisted that creating political institutions and an economic structure in their own 
image was the Canadian way, their right, the way Canada had been pioneered and had 
prospered, etc., indigenous leaders denounced a social and political vision which 
shoved them aside. 
 
Although the federal government wanted revenues from development, it had learned 
the hard way from Canadian history that gold rushes and ignoring native people 
brought other costs and other problems.  Furthermore, the Northern Affairs function 
in Ottawa was a product of the idealism following Depression and War in the spirit of 
the new United Nations:  the idea of segregating the future north by skin colour and 
poverty was abhorrent.  Federal politicians and officials hoped for a new inclusive 
north with racial harmony.  Many northern white settlers, however, simply wanted a 
good income and a respected place in society, and had little interest and often poor 
attitudes towards ‘the natives’. 
 
The federal government stood firm in its programs and its guidelines for the NWT 
even when it handed over administration to a province-like NWT government in 
1967, the centenary of Canada’s Constitution.  It also refused to transfer the land and 
resources of the NWT to the new government until indigenous claims and political 
interests were looked after.  This encouraged northern whites to come to terms with 
their indigenous neighbours. 
 
In 1979 northern people were tired of conflict and elected a new legislature in which 
Inuit, Dene, and Métis leaders were prominent, as well as a younger generation of 
whites who accepted and were ready to work with indigenous people.  They met at 
once in a special session to repudiate the aboriginal rights and constitutional dogmas 
of their predecessors, and set up a special committee to report on the constitutional 
climate across the NWT. 
 
                                                          
37 See Dickerson MO, 1992:  Whose North?  Political Change, Political Development, and 
Self-Government in the Northwest Territories, Arctic Institute of North American and 
unavut, 
ull 
ly 
 
Working Group, 1998:  Common Ground:  Consultation Workbook, CWG, Yellowknife. 
University of British Columbia Press, Vancouver; Cameron K & White G, 1995:  Northern 
Governments in Transition:  Political and Constitutional Development in the Yukon, N
and the Western Northwest Territories, Institute for Research on Public Policy, Montreal; J
P, 1994:  ‘Emerging Northern Territory Constitutions in Canada:  National Policy, Settler 
Hegemony, Aboriginal Ethno-Politics, and Systems of Governance’, Constitutional Change in 
the 1990s, edited by R. Gray, D. Lea & S. Roberts, Northern Territory Legislative Assemb
Sessional Committee on Constitutional Development and Australian National University North 
Australia Research Unit, Darwin, 94-116; Dacks G (ed), 1990.  Devolution and Constitutional
Development in the Canadian North, Carleton University Press, Ottawa. and Constitutional 
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The committee found that indigenous peoples distrusted the NWT government as a 
whites-only club, felt no commitment to the existing NWT, and wanted new 
arrangements.  They also found Inuit feeling very strong and this led to a plebiscite 
which, in the eastern half of the NWT, saw the highest voter turnout on record and a 
4-1 vote to create a new northern territory Nunavut.  The process to create Nunavut 
then began in earnest.38 
 
The Western NWT remained a problem, however.  Mistrust had become so deep that 
half a dozen full-blown constitutional inquiries and processes over the past 32 years 
have failed to bring whites and indigenous peoples to a real consensus.  Now the 
federal government is sponsoring processes in each of more than half a dozen ethno-
regions of the Western NWT to arrive at new arrangements which will enable Dene, 
Métis, and the Inuvialuit Inuit to be part of a new territory government which is built 
on their own regional governments.  As in Nunavut, the indigenous people would 
prefer no territory government at all and purely local powers connected to a remote 
bureaucracy in Ottawa rather than accept life in a territory run by the white settlers in 
Yellowknife.  Ottawa is desperately trying to broker new arrangements which will 
enable a single territory government to exist, albeit one with significant power in the 
hands of indigenous rural and white town-centred regions. 
 
As in Alaska and the Yukon – and the Northern Territory? – white pressure for a 
conventional state or province at the expense of indigenous peoples has destabilised 
the politics, worsened the race relations, and undermined respect for governing 
authority of the white man’s frontier. 
 
 
digenous Territories:  Autonomy and Self-GovernmentIn  
ith the support of 
overnment, rather than governments trying to solve them alone, is the only way 
ey 
eans 
es recently settled by Europeans – such as Australia, 
iberia, USA, Canada – indigenous territories may remain more or less intact, with 
their ancient inhabitants continuing to live in the region.  It is logical and workable 
that old societies be newly recognised as a basis for indigenous self-help through self-
government.  Whatever the cultural distinctions and differences of the past, the shared 
 
It is increasingly recognised that solving their own problems w
g
ahead for indigenous peoples.  Unfortunately, many non-indigenous people say th
want indigenous people to be self-reliant, but refuse to allow them the practical m
of jurisdiction, funds, lands, or sea rights to become so.  This contradiction runs 
through Australian politics. 
 
In hinterland areas of countri
S
experience of dispossession, sometimes genocide, and certainly marginalisation often 
                                                          
38 For Nunavut see:  Jull P, 1992.  An Aboriginal Northern Territory:  Creating Canada’s 
Nunavut, Discussion Paper No. 9, Australian National University North Australia Research 
Unit, Darwin; Fenge T, 1993:  Political Development and Environmental Management in 
Northern Canada:  The Case of the Nunavut Agreement, Discussion Paper No. 20, Australian 
National University North Australia Research Unit, Darwin, October 1993; and Jull P, 1998: 
Indigenous Autonomy in Nunavut:  Canada’s Present & Australia’s Possibilities, Centre for 
Democracy, University of Queensland, Brisbane, June 29, 1998. 
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helps peoples forge new and wider group identities within or among locales.  Also
the opportunities of self-government may be more readily enjoyed with a larger 
population base.  In such a way Nunavut or Greenland creates a larger Inuit society,
even while retaining local and regional traditional groupings within it.39 
 
Several regions in the north, centre, and west of Australia may be suitable for such 
approaches.  Torres Strait is one such region, and has already been the subject of a 
Parliamentary report on regional autonomy.40  Torres Strait leaders for many yea
have been exploring options and looking at the experience of other peoples in the 
South Pacific, e.g., Norfolk Island, Niue, Cook Islands, etc., as well as
, 
 
rs 
perience of 
ther coastal indigenous peoples in ‘first world’ countries such as North Norway, 
of 
s 
avut, and Northern Quebec situations; 
• working within a national framework law for the creation of regional 
ramework 
for a large region or territory after which particular arrangements may be 
• e negotiation, as in 
• 
thern Australia or Indian Canada 
ed 
 
              
 ex
o
Greenland, and Nunavut. 
 
There are many ways for hinterland peoples such as those in rural and remote areas 
Australia to achieve workable local and regional outcomes, for instance: 
 
• negotiating particular arrangements for a region with senior governments, a
in the Nisga’a, Nun
indigenous territories, such as the situation being explored in the new Russia;41 
• working with national government to devise a new constitutional f
developed within it, as in Alaska, Yukon, and Northwest Territories; 
negotiating self-government as part of a land/sea native titl
all the Northern Canada and Alaska cases; 
creating self-government from a buffet of options as provided in Canada’s 
self-government policy for Indian First Nations and as has been proposed in 
draft legislation, or as proposed under Australia’s federal community 
associations laws;42 and 
• ad hoc accumulation and accretion of powers and opportunities over time, an 
approach which can work in places like Nor
where the peoples concerned have a strong consensus on their rights and ne
for self-government.43 
                                            
39 T e
alignme
sometimes both together) traditional cultural groupings. 
40 See Lieberman L et al., 1997:  Torres Strait Islanders: A New Deal – A Report on Greater 
lia, 
lities for Torres Strait or other 
, 
nd publications of Greg Crough in Northern Australia over the 
for 
overnments often find it 
ust thing to do. 
her  have been some surprises in recent British Columbia and Northwest Territories 
nts for land rights and self-government settlements, bridging or dividing (and 
Autonomy for Torres Strait Islanders, House of Representatives Standing Committee on 
Aboriginal & Torres Strait Islander Affairs, Parliament of the Commonwealth of Austra
August 1997.  For a recent general discussion of possibi
regions, see Jull P, 1997:  ‘The political future of Torres Strait’, Indigenous Law Bulletin, Vol 4
No 7 (November 1997), 4-9. 
41 For a draft Russian law to this effect see pp. 37-43, ATSIC Regional Agreements Seminar, 
Cairns, 29-31 May 1995, Proceedings, Aboriginal and Torres Strait Islander Commission 
(ATSIC), Commonwealth of Australia, Canberra, 1995 
42 See in particular the work a
past decade and his review material for the federal Act. 
43 See Cassidy F & Bish RL, 1989:  Indian Government:  Its Meaning in Practice, Institute 
Research on Public Policy, Halifax.  It should be noted that senior g
convenient to hand difficult or failed or controversial policies over to indigenous authorities, 
and sometimes they do it because it is the sensible and j
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In some
model. 
 
ome interesting work done here and there, because there are too few useful 
odels to build on.  That is, once two or three areas or regions have developed 
 areas ATSIC regional bodies may develop towards a regional government 
 
It may be too early to hope for a general framework or buffet approach in Australia,
despite s
m
working and workable arrangements, it is much easier to persuade governments and 
public that such arrangements are beneficial and do not threaten national unity.  For 
this reason all indigenous peoples have a stake in Torres Strait or any other self-
government situation developing positively.  Meanwhile, a useful literature is now 
emerging in Australia on regional agreement issues.44 
 
 
Yukon45 
 
A new Conservative government in Ottawa tried in 1979 to reward its faithful party 
followers in ‘the Yukon’, or ‘Yukon’ as many people simply call it.  It would fast-
track constitutional development towards province status.  The Yukon, with the same 
white-indigenous proportions as Australia’s Northern Territory, already had 
negotiations on native title and a regional agreement underway with the Council of 
Yukon Indians.  Previous Ottawa policy had been to promote white-indigenous 
reconciliation within the Yukon and overcome polarised politics and anti-indigenous 
attitudes.  The Prime Minister’s sudden announcement led to uproar within the Yukon 
and a national outcry against what appeared to be a brazen anti-indigenous move to 
undermine northern racial reconciliation. 
 
This was tragic for several reasons, not least because the Prime Minister was 
genuinely interested in indigenous well-being (and has recently been recruited by 
NWT indigenous leaders and others to be the wise chairman of their own 
constitutional deliberations).  However, this incident, with two or three other typical 
                                                          
44 For the latest general discussion see Edmunds M (ed), 1998.  Regional Agreements:  Key 
Issues in Australia, Volume 1, Summaries, Native Title Research Unit, Australian Institute of 
Aboriginal and Torres Strait Islander Studies, Canberra.  For a political rumination on the 
North American experience, see Jull P & Craig D, 1997:  ‘Reflections on Regional 
Agreements:  Yesterday, Today and Tomorrow’, Australian Indigenous Law Reporter, Vol. 2, 
No 4, 475-493.  See also Richardson BJ, Craig D & Boer B, 1995.  Regional agreements for 
indigenous lands and cultures in Canada, Australian National University North Australia 
Research Unit, Darwin; Sullivan P, 1997.  Regional Agreements in Australia:  An Overview 
Paper, Issues paper No. 17, Land, Rights, Laws:  Issues of Native Title, ed. Anne Pyle, Native 
Title Research Unit, Australian Institute of Aboriginal and Torres Strait Islander Studies, 
Canberra; O’Faircheallaigh C, 1998:  Process, Politics and Regional Agreementss, Regional 
Agreements paper No. 5, Land, Rights, Laws:  Issues of Native Title, ed. Penelope Moore, 
Native Title Research Unit, Australian Institute of Aboriginal and Torres Strait Islander 
Studies, Canberra; Jull P, 1995:  ‘Politics & Process:  The Real World of Regional 
Agreements in the Northern Hemisphere’, ATSIC Regional Agreements Seminar, Cairns, 29-
31 May 1995, Proceedings, Aboriginal and Torres Strait Islander Commission (ATSIC), 
Commonwealth of Australia, Canberra, 17-47. 
45 For Yukon background see Coates K & Morrison WR, 1988:  Land of the Midnight Sun:  a 
History of the Yukon, Hurtig, Edmonton; Coates K, 1991:  Best Left as Indians:  Native-White 
Relations in the Yukon Territory, 1840-1973, McGill-Queen’s University Press, Montreal; and 
Jull P, 1996:  Constitution-Making in Northern Territories:  Legitimacy and Governance in 
Australia, Central Land Council, Alice Springs, NT, 44 pp.  ISBN 0 9596377 7 X 
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fumbles of a new government, led to an appearance of incompetence, and the Prime 
Minister and his minority government were thrown out of office a few months later. 
 
In the Yukon, the Prime Minister had to reassure the Indian leaders and get 
reconciliation and land claims back on track.  His attempts to promote provincehood 
were repudiated by white Yukoners themselves, however, to his and his political 
advisers’ surprise and dismay.  Years later, in 1985, Yukoners threw out their loud-
mouth anti-indigenous government and replaced it with one including indigenous 
legislature members, some of whom were named ministers.  One of the innovations of 
the new government was Yukon 2000, a mobilisation of all Yukoners, including the 
initially recalcitrant old guard who had lost power, in a consultative and study process 
to develop socio-economic strategies to solve the constant ebb and flow of Yukon 
population and economy. 
 
The Yukon indigenous claims negotiations were completed later. 
 
 
Other Self-Government 
 
Individual communities may also seek self-governing arrangements.  In North 
merica there are many examples of successful individual indigenous communities, 
rtunity to pick the 
inning formula from that experience, the pre-eminent researcher to date being Greg 
rough.46  He hardheadedly locates self-government within the context of economic 
, making his work especially valuable and also, one would 
xpect, more acceptable to sceptical governments. 
e III’s disposition of the continent 
llowing the end of long wars with France in 1763.  Unless indigenous territorial and 
m in 
ments 
us 
ords of 
A
and even more examples of unhappy ones.  Australia has the oppo
w
C
realities and accountability
e
 
Unfortunately, some governments have an ideological aversion to indigenous-
designated or indigenous-organised institutions of any kind.  Nevertheless, it is 
important that indigenous community government be backed up positively by legal 
safeguards from the federal government.  In Canada and USA the system of 
indigenous reserves and tribal governments flows from national constitutional 
provisions which themselves date from King Georg
fo
governing bodies are secured in an indigenous rights framework, anchoring the
the special place which indigenous peoples should enjoy in all countries, govern
will eliminate them at will.  The political settlement between Australia and indigeno
peoples is ultimately a seamless web, and one which extends from the fine w
national documents to the most mundane of community services.  Indeed, the 
widespread failure of the latter across Australia is in large part due to the absence of 
the former. 
 
 
Marine Management (incl. fish, sea mammals) 
 
Australia is sleep-walking into a fiasco in the seas surrounding the continent just like 
the dispossession and destruction of Aboriginal and Islander lands from 1788.  The 
                                                          
46 See Crough G, 1997.  Indigenous Organisations, Funding and Accountability:  Comparative 
Reforms in Canada and Australia, Report Series No. 2, Australian National University North 
Australia Research Unit (NARU), Darwin. 
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recent Oceans policy issues paper illustrates the problem.47  First of all, it treats the 
sea as universal resource for all in the best and most outdated liberal tradition, and 
en it identifies indigenous marine peoples as having ‘interests’ only.  This failed 
iew of the world is the principal source of all the world’s environmental woes over 
vironments and eco-systems are 
cal and regional, and that resource users and dependent communities, not remote 
 
 
t 
 
 their uses.50  The Inuit 
f North Alaska had somewhat earlier tackled the same problem in their usual direct 
on to 
 
ntal 
  There is no doubt that 
uch an effort by Islanders and Aborigines in Northern Australia would yield similar 
                                                          
th
v
the past 200 years, quite failing to recognise that en
lo
theorists and potential skimmers-off of revenue, are the key to management and 
protection.  Of course, embedded in the document’s lava flow of ideology are many 
specific matters which one may assume will be handled well by many able and 
committed individuals across the country.  The background paper for the document
writers was excellent, on the other hand.48  Nevertheless, a few able and committed
individuals will not be able to save the marine environment. 
 
The late Dr HC ‘Nugget’ Coombs was interested in the concept of a Tropical seas 
strategy building on local and regional Torres Strait Islander and Aboriginal 
experience, rights, and needs.49  Such concepts have been active in Arctic Canada.  
Inuit claims and Inuit opposition to the incompetent and threatening developmen
efforts of governments and industry catalysed an entire new approach to marine 
issues, including recognition by governments of Inuit sea rights and creation of joint
Inuit-government decision-making bodies to manage seas and
o
and successful fashion,51 and now all Inuit from Siberia to Greenland are leading 
indigenous peoples and governments from around the north Circumpolar regi
make such cooperation a major international political issue.52 
 
That is, Inuit have taken a fundamental issue of their daily living and shown their
countries and the world that they are more responsible, committed, and reliable on 
such a major issue of policy than governments.  This in spite of their lack of means in 
comparison with government!  Many branches of Canada’s governments have been 
privately delighted to have the moral energy of Inuit helping to win these fundame
policy battles, and now the Canadian government, like other Circumpolar 
governments, is eager to be part of this ‘good news’ story, too.
s
47 Environment Australia, 1998.  Australia’s Oceans Policy:  An Issues Paper, Canberra, May 
1998. 
48 Smyth D, 1997:  Saltwater Country:  Aboriginal and Torres Strait Islander Interest in Ocean 
Policy Development and Implementation, Issues Paper 6, Ocean Policy Issues Papers, 
Environment Australia, Canberra. 
49 The initial brochure of the Nugget Coombs Forum for Indigenous Studies identified this as a 
major area for work, 1993. 
50 See Jull P, 1993: A Sea Change:  Overseas Indigenous-Government Relations in the 
Coastal Zone, Resource Assessment Commission, Commonwealth of Australia, Canberra, 
September 1993. 
51 Anjum S, 1984.  “Land-use Planning in the North Slope Borough”, National and Regional 
Interests in the North:  Third National Workshop on People, Resources, and the Environment 
North of 60°, [ed. D Leamann], Canadian Arctic Resources Committee, Ottawa, 269-289; and 
Freeman MMR, 1989:  ‘The Alaska Eskimo Whaling Commission:  Successful Co-
Management under Extreme Conditions’, Co-Operative Management of Local Fisheries:  New 
Directions for Improved Management and Community Development, ed. E Pinkerton, 
University of British Columbia Press, Vancouver, 137-153. 
52 The Canadian northern media reports of the Inuit Circumpolar Conference 3-yearly 
assembly going on during the writing of this paper in July 1998 dealt primarily with marine 
management issues, reports seen by Canberra’s indigenous marine environment specialists. 
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positive results.  Already a few groups and individuals have been thinking in such 
terms, and doing some basic background work.53  However, unless indigenous 
peoples move quickly and effectively, they will be dispossessed of sea country as 
effectively as of land.  At the very least an agreement is needed with governments to 
recognise primacy of indigenous rights and benefits vis-à-vis marine resources and to 
provide real as opposed to nominal joint indigenous-government decision-
 
 
What’s the Big Idea?
making. 
 
 
In Canada the early days of indigenous Constitutional involvement at the end of th
1970s and start of the 1980s saw indigenous delegates allowed to comment on the 
traditional elements of the white man’s old agenda.  These were subjects which had 
been inspected, whittled down, and endlessly turned over by the national network of
e 
 
rofessional inter-government and constitutional personnel of the federal and ten 
rovincial governments for many years.  Indigenous representatives were entering a 
very exclusive club with arcane  been surprising if they felt 
omfortable there.  Furthermore, far from accepting the certainties and assumptions of 
s 
as 
ll 
t 
cepted, by governments.55  And 
                                                        
p
p
 rules and it would have
c
the white man’s constitutional game, they brought with them entirely different notion
of Canada’s history, administration of ‘justice’, and laws – from the receiving end, 
it were.  For that reason it was a major step when the Prime Minister announced in 
April 1980 the government’s agreement to work from an indigenous agenda instead, 
namely a discussion of indigenous rights, treaty rights, and self-government, as we
as political representation and inter-governmental roles and responsibilities in respec
of services to indigenous peoples and communities.54 
 
Then, after much initial work within Canadian indigenous groups mulling over draft 
bills of rights, the focus shifted to indigenous self-government and stayed there.  That 
remains the main indigenous issue in Canada. 
 
In Australia, who knows what the main issue will be, or the nature of the agenda?  
That is for indigenous groups to determine.  Indigenous people will have to argue and 
shape their agenda before it is understood, let alone ac
  
iginal and Torres Strait Islander Interests 
in Australia’s Coastal Zone (Revised Edition), Resource Assessment Commission, Canberra; 
, 
al 
but 
ndigenous-government conferences did indeed take place. 
ps 
t is 
ght.’  
 
, those working on 
53 See titles by Smyth and Jull in preceding footnotes 41 & 43, and Mulrennan M & Hanssen 
N (eds), 1994:  Marine Strategy for Torres Strait:  Policy Directions, Australian National 
University North Australia Research Unit, Darwin, and Island Coordinating Council, Torres 
Strait; Smyth D, 1993:  A Voice In All Places:  Abor
Sutherland J, 1996:  Fisheries, Aquaculture and Aboriginal and Torres Strait Islander 
Peoples:  Studies, Policies and Legislation, Report Series 3, Department of Environment
Sport and Territories, Commonwealth of Australia, Canberra; and Sharp N, 1998.  ‘Terrestri
and Marine Space in Imagination and Social Life’, Arena Journal No. 10 (New Series), 1998, 
51-68. 
54 The Prime Minister hoped to postpone start on this agenda to a slightly later phase, 
indigenous groups were uneasy about the amount of action on constitutional reform and 
rightly feared that the provinces would pre-empt their own involvement and demands.  
Therefore they insisted on early action, and did so successfully.  Then, after that first round, 
the series of i
55 A comical aspect of attacks on indigenous rights by Pauline Hanson and the various grou
who have flocked to her is their belief that if someone says or writes down some ideal, tha
sufficient to achieve it.  Rather like God in Genesis:  ‘Let there be light: and there was li
The reality is very different, of course.  No indigenous reform anywhere in the world has been
easily achieved.  As for Nunavut, the example used in some of her attacks
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the greater the agreement or at least general consensus achieved by indigenous 
r at least 
eir lawyers, were very timid about poking their noses around those corners.  Over a 
tter 
bout 
ere are 
sions, but too 
arly definition will pre-empt too much.  Indigenous people will have to argue and 
peoples on the agenda, the more likely they are to make progress, of course. 
 
Canadians had old habits of circumscribing debate on the basis of the 1763 Royal 
Proclamation, section 91 (24) concerning ‘Indians’56 in the 1867 British North 
America Act,57 and the aged and creaking Indian Act.  At first some groups, o
th
couple of years discussion went in new directions and well beyond the spirit and le
of those enactments, however.  Australians may be more casual or uninformed a
their Constitution, but they are also more adventurous when they decide that 
something needs change.  One hopes, therefore, that indigenous groups in Australia 
will have the confidence to ‘think big’ in their constitutional ideas. 
 
There is a great point to keep in mind.  The field is open to suggestions and th
no real limits.  Many will ‘see’ or seek boundaries or limits to discussion, but in 
reality there are few.  It is natural for people to wish to define discus
e
fight furiously for any constitutional change, so they might as well seek something 
worth having. 
 
 
Three Large Problems 
 
There are three major problems for anyone entering the world of constitutional 
olitics.  These could make or break indigenous constitutional efforts, so they should 
be understood and discussed p are: 
 
Ne
p
lainly at the outset.  They 
 
• the new landscapes of constitutional ‘country’; 
• patience and persistence required to get there; and 
• processes or modes of transport to reach it. 
 
w Landscapes 
 
ational debate on fundamental issues of national identity and governance changes 
e political and cultural landscape.  Australian political culture will be changed by 
discussion of indigenous rights and other constitutional issues before specific 
outcomes are achieved.  Political and social attitudes assumed at the start of the 
process may have been forgotten or seem quaint by the end. 
 
 
N
th
 
To put it simply, Aborigines and Torres Strait Islanders can expect little at the start of
constitutional debate.  Some general expressions of goodwill or an acknowledgement 
                                                                                                                                                                    
the project wearied of re-arguing the basic principles year after year instead of being allowed 
to get on with the practical problems of creating the new government. 
 
56 One of many absurdities is that the ‘Indians’ so defined include all the Inuit, who most 
vehemently point out that they are not Indians, but have excluded large numbers of ethnically 
and culturally Indian people. 
57 Renamed by the Trudeau government the Constitution Act, 1867, a change which 
miraculously passed through without the predictable outbursts from Canada’s traditionalists 
who would have seen it as an attack on the British connection had they been aware of it, or 
as ‘pandering to the French’. 
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of indigenous existence may be the only constitutional recognition on offer from non-
digenous Australia at first.  However, when non-indigenous political leaders and the 
 
wal in 
ertainly the indigenous constitutional process at national level in Canada changed 
 drama – because of indigenous determination to achieve 
ghts protection and self-government.  In Canada’s case, northern change fed into and 
ile to 
 
ay 
ide the 
irtual reality of an exodus to more promising land.58  Meanwhile, the work of the 
 
s 
in
public have time to understand why indigenous peoples want rights guarantees and 
other changes, and learn that such measures do not threaten national unity, they will
become more receptive.  (See also the section below, ‘Reconciliation and Rene
Australia’.) 
 
C
national attitudes and opened many new possibilities for problem-solving, indirectly 
even more than directly.  Also, the transformation of the northern territories of 
Alaska, Northern Canada, and Greenland between the 1960s and 1980s and of non-
indigenous political attitudes towards and within those regions is cause for reflection.  
The negative white attitudes, lack of political or constitutional frameworks, and 
pressure of resource development interests were similar to the situation in the north, 
centre, and west of Australia today.  Everything changed quickly in North America – 
and with much noise and
ri
then played a large positive role in the national constitutional transition. 
 
There is no point saying that the Australian public is resistant or downright host
indigenous reforms because all non-indigenous publics, everywhere, are resistant or
hostile.  It is the task of indigenous people to change their minds.  The Constitutional 
Convention of 1998 renewed the commitment of the Constitutional Centenary 
Conference of 1991 to look at the issue, so Australian indigenous peoples have their 
foot in the door to approximately the same extent as Canadian peoples in 1978.  If the 
scapegoating and anger towards indigenous peoples found among some publics tod
make better times seem remote, the Aboriginal Social Justice Commissioner’s brief 
pages, Indigenous Social Justice:  Strategies and Recommendations, prov
v
National Indigenous Working Group (NIWG) on Native Title has demonstrated many
useful techniques at home and abroad, and has expanded the circle of potential friend
and allies within the Australian public. 
 
 
Patience and Persistence 
 
To change public and official attitudes takes time.  Most Australian political efforts 
are quick moves to fit nicely within the effective range of a 3-year political cycle.
constitutional work Aborigines and Torres Strait Islanders have hoped that some 
change might occur around the centenary of federation in January 2001.  Given the 
current problems of government attitudes, political parties’ fear of the circum-Hanson 
movement, the complications of the repu
  In 
blican referendum, etc., it may not be 
ossible to do much, quickly.  On the other hand, the NT statehood issue has its own 
metable, also perhaps culminating in January 2001, and much must be done there. 
                                                          
p
ti
58 48-page submission by Michael Dodson, Aboriginal and Torres Strait Islander Social 
Justice Commissioner, to Parliament, April 1995, published by the Human Rights and Equal 
Opportunity Commission, Sydney.  The document’s theme is constitutional reform in its 
various facets and can be usefully read as a whole.  Its chapters are ‘Introduction: A 
Framework for Social Justice’, ‘Constitutional Reform’, ‘Regional Agreements’, ‘Reform of the 
Funding of Citizenship Services for Indigenous Peoples’, and ‘International Connections’. 
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Canada and Norway are much more process-oriented political systems than Australia.  
ll 
ive 
 
 
fth of a modern industrial country, as in Nunavut, or 20 years of constitutional work 
tional 
d been 
onnected by continuous work and evolving consensus, NT organisations today 
ithin Australia and 
ternationally to negotiate indigenous terms for statehood.  They would be too strong 
to b erra without major concessions. 
 
 
Process
They expect things to take some time and expect that full research and discussion wi
accompany any major constitutional development.  Nevertheless, Indians, Inuit, 
Métis, and Sami have all had to work hard to keep governments interested and act
in constitutional reform, with many difficult lapses.  The Sami, especially in Sweden
and Finland, have had a very bad time with governments dropping their interests. 
 
Some people have criticised the slow Canadian processes.  If it is truly slow to take 17
years for an ignored and scattered group of hunting bands to negotiate to take over a 
fi
to move from being beggars for grants to being equal negotiating partners on national 
structures of government, then the Indians, Inuit, and Métis have been truly at fault.  
Most indigenous peoples in the world would be happy to know that they could 
transform their power relations with the white man in a generation, however. 
 
Indigenous constitutional work in Australia will require, ideally: 
 
• continuity of effort over a period of years; 
• the ongoing collection and elaboration of documentation; and 
• some office which will carry on or coordinate the work. 
 
For instance, although NT indigenous organisations have had a number of major 
events and smaller workshops over the past decade and more to discuss constitu
work and NT statehood, that effort has been discontinuous.  If those events ha
c
would probably have enough political momentum and authority w
in
e over-ridden by the NT government and Canb
 
tive, 
s 
ustralia and consensus-building within indigenous Australia, without which the 
ther ten percent – all the research, drafting, negotiating, and hard-edged politics – 
tile. 
 
In constitutional politics, process is as important as substance.  The ways in which 
things are done, and are seen to be done, become sources of legitimacy and authority 
in themselves.  On the other hand, cutting corners or appearing slick or manipula
or doing things behind closed doors, can create many problems for groups trying to 
win political credibility and political support.  Ninety percent of indigenous 
constitutional work will be winning a broad public relations battle in non-indigenou
A
o
will be fu
 
Seeking broad consensus, winning allies, reassuring the fearful, and showing that 
indigenous people are fully responsible and ready for taking a share of the sovereign 
power in Australia requires diplomacy and tact, goodwill and confidence, patience 
and readiness to listen to others.  It is not the place to let loose one’s unguided or 
undisciplined colleagues, the angry or the too-hasty.  Habits of shouting and 
confrontation, of mere publicity-seeking, may be unhelpful.  This is the problem faced 
by all political movements.  At the crucial beginning stages of the Canadian 
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constitutional work, the battle-hardened Zimbabwe guerrillas were coming out of th
forest.  They h
e 
ad to put on suits and learn to smile and talk with lords and diplomats 
 London while negotiating and becoming respectable potential holders of political 
d 
ge.  
les and 
in
power in a new post-Rhodesia country.  They had no manuals for their conduct, an
no assurances they would be successful in the negotiations.  Undoubtedly some of 
their old friends would accuse them of ‘selling out’.  And yet, the transition from 
political dissident to political power-holder is such a journey, such a difficult chan
Not every group is ready for it, nor are all leaders.  Canada has far more peop
leaders who have failed, often more than once, to reach a regional agreement, than 
there are success stories. 
 
There are other important aspects.  It is important to have a range of talents and 
specialties represented in one’s constitutional work.  Lawyers, specialists in inter-
government relations, political experts, media/information people, economic and 
environmental backgrounds – all may be needed to back up indigenous leaders and 
negotiators today. 
 
 
Conclusion 
 
Using International Experience:  the Ideal Model 
sts 
t 
• politicians and advisers, both indigenous or non-indigenous, stop listening 
before they have a full grasp of the possibilities; and 
• the ideal is not one case but b  scattered through many different 
peoples’ experiences and experiments in many countries. 
here are a great many ingenious, or lucky, or superficially attractive but flawed, or 
an others – while virtually every country has some elements which are 
uperior to those of all other countries.  For instance, Australia’s sacred sites and 
her
Austra  is probably better than 
else e 
feature ivelihoods and 
nvironment.  There are also specific indigenous programs in various parts of 
 
The ideal model for indigenous constitutional and political outcomes probably exi
already.  Unfortunately, indigenous groups, governments, and researchers may no
find it because 
 
its and pieces
 
T
apparently desirable but risky models, here and there.  It is safe to say that no country 
or region has anything like the ideal package – although some are better at meeting 
certain needs th
s
itage work and structures, at their best, have been better than those elsewhere; 
lia’s indigenous-military relationship in recent decades
where; and for all its flaws in practice, the Torres Strait Treaty has unique positiv
s on the needs of indigenous peoples and their productive l
e
Australia which are imaginative and effective, and well worth foreign study. 
 
Indigenous peoples would better evaluate a range of options before choosing which 
ones to pursue than to be unprepared when governments present them with take-it-or-
leave-it options.  With relatively little work, indigenous organisations can be well 
prepared.  For that reason, it would be useful for indigenous organisations to start 
assembling elements of an ideal model – files of options which meet various 
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circumstances or needs and which can be assembled into a whole like a child’s
building set.59  One might call it ‘the modular ideal’. 
 
r 
 
unavut, 
tional 
sful, as well as to note mistakes 
 be avoided. 
 
s 
ches to similar goals. 
 
The Indians in North America like to say, ‘Don’t judge a man till you have walked 
several miles in his moccasins.’  This sense of how and why indigenous peoples 
abroad followed the paths they did – of their practical experience – is essential.  Fo
instance, those interested in NT and other Northern Australia constitutional change
should send a study team to visit Alaska, the Western Northwest Territories, N
and Greenland in order to gain real insight into how recent political and constitu
change has been managed and why it has been succes
to
 
All indigenous peoples want more or less the same outcomes – self-definition and
self-government in a territory with substantial control of funds, services, and 
development conditions to heal their present and shape their future.  All government
are more or less recalcitrant or hostile to indigenous political agendas.  Therefore, it is 
misleading to compare superficial differences or outcomes against one’s own 
experience.60  It is more useful to seek to understand the value or difficulties of 
different approa
 
 
National Processes and International Precedents 
 
Many Australians deny the usefulness of overseas experience because it is not 
Australian.  ‘We must find Australian solutions!’ they say.  They are quite righ
they miss the real point.  Any outcomes here will be negotiated by indigenous an
non-indigenous Australians.  However
t, but 
d 
, because European relations with Australian, 
merican, African, and Asian indigenous peoples have followed a similar pattern, 
ere is much to be gained from observing the perennial problems in such relations. 
ore importantly, successes and failures abroad can help us consider the probable 
s 
s 
econciliation and Renewal in Australia
A
th
 
M
dangers and benefits when evaluating various courses of action.  In the current 
climate, too, a look at overseas experience should dispel the fears of some Australian
that indigenous self-government projects like Nunavut are a threat to non-indigenou
well-being or national unity. 
 
 
R  
alia 
us peoples and others share a wish for 
                                                          
 
One may be optimistic about indigenous rights and political aspirations in Austr
today.  Indigenous peoples and most other Australians are going in the same direction, 
despite the protests of some groups and individuals and despite negative political 
campaigns.  That is, indigeno
59 The study of black-letter documentation is utterly insufficient, and often hides the most 
important items, or expresses them in code. 
60 E.g., in recent years Australians have derided other countries for not having an ATSIC-style 
national indigenous administration, but in other countries, e.g., Canada, USA, and Denmark-
Greenland, central indigenous affairs administrations are considered archaic, and the 
‘modern’ goal is to do away with them and transfer funds and powers to local and regional 
indigenous governments. 
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• further democratisation of institutions and devolution of power to affected 
• renewal and modernisation of Australian constitutional, political, and legal 
• constitutional arrangements which are truly ‘made in Australia’ by people 
 and its monarch;61 
ng for 
•  outstanding Aboriginal and Torres 
• c rice or temper tantrums of 
• 
 
Such id s
of confront
reform may cessfully achieved by Aborigines and Torres Strait 
Islande w ns. 
 
One wa roups 
and govern  They have more to gain from doing that with 
oodwill from the start rather than reluctantly or too late.  Furthermore, indigenous 
 
people and regions; 
arrangements after a century of change since the 1901 Constitution; 
• recognition that Aborigines and Torres Strait Islanders owned, occupied, 
and governed the continent and its associated islands for thousands of 
years before European settlers arrived; 
who live here rather than ones which formally appear to be gracious gifts 
of a faraway country
• more open and democratic processes of constitutional change than the 
élitist approach of former times (that old approach no doubt accounti
the high rate of failure in referendum votes of past attempts to amend the 
Australian Constitution); 
a country in which native title and other
Strait Islanders grievances are resolved and a new equality and inclusive 
society going forward; 
the protection of basic rights from the ap
temporarily disaffected populist groupings and macho legislatures; and 
an implicit or explicit national statement of the shared values and 
aspirations of Australians.62 
ea  are held by many people of all races, across political party lines.  Instead 
ing the ideals and aspirations of non-indigenous people, constitutional 
 be most easily and suc
rs hen finding common ground and working with their fellow Australia
y or other, indigenous people will have to work with non-indigenous g
ments to achieve their goals. 
g
passion for the issues of rights and reconciliation required in Australia could provide 
moral leadership in the national constitutional debate.  Unless and until indigenous
peoples are welcomed back within the institutions and society of a continent which 
was long theirs alone, Australia can have no authentic or legitimate nationhood. 
 
*** 
 
 
British Columbia Premier Glen Clark on Nisga’a Settlement 
from Guest Column, Vancouver Sun, August 8, 1998 
 
                                                          
61 This is not to prejudge the strong feeling many Aborigines and Torres Strait Islanders have 
that the British and Royal connections are not only valuable but essential, having brought 
some support for indigenous peoples from unscrupulous settlers and their governments 
around Australia.  Many Aborigines and Islanders may decide they prefer to stick with the 
monarchy. 
62 That is, a constitution is the ultimate ‘cultural statement’ of any country, whether one adds a 
specific preamble of ideals or simply notes the direction, tone, and sum of the parts of the 
document or documents enacted. 
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The treaty with the Nisga'a is an opportunity to make good an injustice of yesterday, 
to reconcile with the aboriginal peoples of today's British Columbia, and to make a 
better tomorrow for all of us. 
 
In 1887, the Nisga'a first asked for recognition of their rights, and for compensation 
for lands and resources taken without their consent. For 111 years, they have 
struggled patiently to be treated as equals.  A generation of Nisga'a elders has grown 
old negotiating with Canada and British Columbia. Now, after years of detailed 
negotiations, with concessions and trade-offs from both sides, a treaty has been 
signed. 
 
The Nisga'a treaty shows that we can resolve issues of aboriginal rights through 
goodwill, not by court battles and roadblocks.  When ratified, the treaty will end the 
uncertainty that now hangs over land-use decisions and holds up investment and job 
creation. 
... 
A number of people have argued that we ought to put the treaty to a referendum.  On 
first glance, that seems fair. 
 
ut BritiB sh Columbians have long recognized that the rights of minorities should not 
depend on votes by the majority.  In Canada, Parliament and the provincial 
legislatures have always dealt with issues that affect minority rights, often by a free 
vote that transcends partisanship. 
 
en B.CWh . joined the negotiations in 1991, the then-Social Credit government ruled 
out a referendum as part of ratification. In the last election, when an agreement-in-
principle with the Nisga'a was already concluded, my party campaigned on our 
intention to ratify the eventual treaty by a free vote in the legislature. The leader of 
the Liberals took the same position. 
 
Those were the rules under which the treaty was negotiated. 
... 
[Costs will be] shared with the federal government.  Almost all of the money will be 
spent creating jobs and fostering development in a part of B.C. that needs new 
growth.  We will all benefit. 
 
Right now, uncertainty over unresolved aboriginal land claims is slowing 
development in B.C.  Ratifying the Nisga'a treaty will send a strong signal to the 
world that our province is open for investment. 
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Part 2: 
Writing Constitutions 
 
 
Introduction 
 
Indigenous leaders will hear some respectable legal advice warning that any 
recognition or amendments in Australia’s Constitution may weaken, i.e., by defining 
or confining, indigenous rights.  That viewpoint holds that no Constitutional 
amendments should be proposed lest they limit eventual recognition of indigenous 
sovereignty.  Some will add that any participation in national constitutional processes 
is a surrender to an unacceptable nation-state system, an ‘opting-in’ in return for 
nothing.  Such advice may also be attractive to some who find the whole subject too 
difficult to address. 
 
On the other hand, it may be better to join with reform-minded Australians and those 
who crave an authentic new Australian nationhood, showing indigenous leadership 
and partnership in such efforts.  Without prejudging indigenous debate in Australia on 
the views mentioned in the previous paragraph, this paper is written on the 
assumption that Aborigines and Islanders have more to gain from recognition in 
constitutional documents and participation in constitutional reform. 
 
A former Conservative prime minister, Joe Clark, using his acquired experience and 
moral authority in the early 1990s as minister for Canada’s complex constitutional 
politics, put his problem thus: 
 
My greatest frustration at the moment is that our system operates as 
though what is at issue is a traditional negotiation among governments.  
It is not.  It is a public political process in which public opinion is far 
more important than constitutional expertise or than the normal 
bargaining one finds in the federal-province process.63 
 
In the past, Australians, like Canadians and many other peoples, left constitutional 
matters to ‘experts’.  Today a different spirit prevails among the general public.  It is 
worth remembering that constitutional work involves not only mastering some details 
of a specialised craft, but also opening that craft to new ideas and enriching it with 
social vision and artistic imagination. 
 
One could go further.  Writing a constitution, whether for a whole country or a 
regional people within it, is a very clear cultural statement.  Like other forms of 
writing it may be done well or badly – or just plain dully.  Americans proudly recite 
the preamble and other bits of their Constitution, whereas Canadians groan and look 
embarrassed when theirs is quoted.  The US Constitution is simple and elegant, while 
the Canadian one is not.  At a time when Aborigines and Torres Strait Islanders, and 
Australians as a whole, are seeking to re-state and renew their own place in the world 
                                                          
63 Quoted in ‘Steady hand on unity helm’ by Susan Delacourt, The Globe and Mail, Toronto, 
18-4-1992.  At the moment, mid-1998, Mr Clark is running again for the leadership of his 
Conservative party which was decimated under other leadership at the 1993 Canadian 
election. 
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and their political identity at home, there is no question that accomplished or inspiring 
drafting may be an asset in reaching group or national consensus.64 
 
 
Canada’s Royal Commission Proposals65 
 
The most comprehensive approach to indigenous constitution-making anywhere in 
recent years is that of Canada’s Royal Commission on Aboriginal Peoples which 
released its report in late 1996.  The two-part second volume, Restructuring the 
Relationship, has central chapters on ‘Treaties’, ‘Governance’, and ‘Land and 
Resources’.  (Although some Australian politicians don’t like the term ‘treaty’, it was 
a standard element in British imperial policy on indigenous-white frontiers around the 
world and Henry Reynolds has found an intended state-wide treaty in Tasmania.66) 
 
Essentially RCAP recommends a version of regional agreement as the pattern not 
only for Northern Canada, as is now the pattern there, but for the whole country.  It 
must be stressed that the Canadian model of regional agreement is not merely suited 
to sparsely settled northern lands.  On the contrary, the reason it has been so effective 
is that it works around other existing land uses, ownership, and communities without 
contesting or displacing these. 
 
No Australian work should proceed far without careful thought given to this Canadian 
report because it is based on a great deal of practical experience with regional 
agreements and other forms of indigenous autonomy, self-management, and self-
government.  It will no doubt form a central part of the Canadian policy agenda for 
many years to come, although to date the heart of Canada’s achievements (few as 
those may be, as indigenous Canadians would remind us) has been in the virtually sui 
generis experience of various regional agreements and self-government projects.  As 
often as not the negotiators have had to require the policy-makers to go back and 
rewrite their ‘policy’ to suit the needs at the table.  Everyone has been learning, and as 
the Nisga’a agreement shows, novelties continue to emerge. 
 
Two of the advisers to the Canadian royal commission have brought their experience 
to Australia during study visits and have provided papers for Australian audiences, 
i.e., James Tully67 and Peter Usher.68 
                                                          
64 See also The Constitutional Culture of Nationhood, Northern Territories and Indigenous 
Peoples, by P. Jull, Discussion Paper No. 6, Australian National University North Australia 
Research Unit, May 1992, 40 pages. 
65 The crucial second volume on self-government, self-determination, constitutional matters, 
and lands and resources is Restructuring the Relationship, Volume 2 (published in two parts), 
Report of the Royal Commission on Aboriginal Peoples, Ottawa, 1996.  The whole report is 
on CD-ROM with background studies, For Seven Generations:  An Information Legacy of the 
Royal Commission on Aboriginal Peoples, The Report of the Royal Commission on Aboriginal 
Peoples (1996) incl. Background Reports, etc., CD-ROM, Public Works and Government 
Services (Publishing), Ottawa, 1997. 
66 Reynolds H, 1995:  Fate of a Free People, Penguin, Melbourne. 
67 See Tully J, 1997:  ‘A Fair and Just Relationship between Aboriginal and Non-Aboriginal 
Peoples:  The vision of the Royal Commission on Aboriginal Peoples’, Research School of 
the Social Sciences, Australian National University, Canberra (& Department of Political 
Science, University of Victoria, British Columbia).  Paper available from Canadian High 
Commission, Academic Relations Office, Canberra.  Tully has also written the essential work 
of political and constitutional philosophy on indigenous matters, Tully J, 1995:  Strange 
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Note:  In this paper little mention is made of the major recent Canadian court 
decisions such as Sioui 1990, Sparrow 1990, or Delgamuukw 1997.  The reason is that 
they have not played a direct role yet in the story being told in this paper.  However, it 
may be worth noting that even when they do play a role, the real burden of 
constitutional work will be where it has always been:  on the shoulders of indigenous 
and non-indigenous negotiators trying to find workable outcomes within the limits of 
expectations, acceptance, and rejection of the key interests.  Canadian courts continue 
to ask indigenous peoples and governments to work things out between themselves. 
 
 
National Possibilities 
 
1. Federal Jurisdiction 
 
It is a virtually universal rule that national governments and central authority are 
necessary to the protection and well-being of indigenous peoples.  The reasons are 
quite simple: 
 
• sub-national or local authorities gain from displacing indigenous peoples from 
lands and resources, thereby providing wealth to settlers, and revenues and 
votes for themselves, in other words, a straightforward conflict of interest; and 
• national authorities have much to lose in costs and prestige from the more 
rambunctious or outrageous activities on undisciplined frontiers or among 
greedy settlers. 
 
In the 18th and 19th centuries this was often a question of avoiding costly wars or 
pacification, while today international prestige and national conscience may be 
equally demanding.  It is true, as some government members claim, that land and 
resource matters are traditionally a state matter; however, it is also true that in the old 
British Empire (e.g., USA, Canada) the exception to this principle was dealings with 
indigenous peoples and their territories. 
 
If one looks at the difference between northern territories in Australia and Canada 
today on the one hand, and the States or Provinces adjoining those territories, one sees 
clearly enough that despite the craven negligence of federal governments over the 
years, they have achieved better outcomes in respect of indigenous rights and well-
being in Territories, where they have been able to act directly, than where leaving 
                                                                                                                                                                      
Multiplicity:  Constitutionalism in an age of diversity, Cambridge University Press. 
68 See Usher P, 1996:  'Common Property and Regional Sovereignty:  Recent Developments 
in the Relations Between Aboriginal Peoples and the Crown in Canada', Paper for Seminar 
on Common Property Issues, National Centre for Development Studies, Australian National 
University, Canberra, September 19, 1996.   
Peter Usher is Canada’s leading practitioner of indigenous resource management 
arrangements and has many publications.  See his summary, Usher PJ, 1997.  
'Contemporary Aboriginal Land, Resource, and Environment Regimes:  Origins, Problems, 
and Prospects', For Seven Generations, The Report of the Royal Commission on Aboriginal 
Peoples (1996) incl. Background Reports, etc., CD-ROM, Public Works and Government 
Services (Publishing), Ottawa. 
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matters to State/Province goodwill.69  Also, as in Scandinavia, national political party 
head offices may have to come down hard on the anti-indigenous feelings and 
outbursts of their hinterland branches and bring them into line with contemporary 
civilised attitudes.  If Indian wars are no longer a major threat, the information age 
has its own sanctions on governments which violate or neglect basic social and 
cultural values. 
 
Some governments and political leaders in Australia today wish to ‘return’ power in 
indigenous and environmental matters to the States and Northern Territory.  Most 
indigenous organisations and politicians believe that there is already too much power 
at State and Territory level.  Aborigines and Torres Strait Islanders will probably wish 
to strengthen federal roles in law or in fact at every occasion.  Whether this is 
achieved by federal policy or written into law may depend on circumstance.  In 
Canada, Ottawa is happy enough to accept an indigenous right to self-government but 
wishes to avoid, at least for now, re-opening the national Constitution for fear of the 
use Quebec separatists will make of such an opportunity.  (Indigenous regional self-
government and native title rights are central to scenarios for Quebec separation, just 
as the determination of Quebec Inuit, Cree, and other peoples to remain within 
Canada is playing an important role in national morale and unity.70) 
 
For the moment, Canberra can make laws for Aborigines and Islanders overriding 
State law but has been generally reluctant to do so since gaining that power in the 
1967 constitutional referendum.  Even if indigenous leaders decide that strengthening 
federal roles or law is unachievable in the short term, they will wish to fight attempts 
to weaken Canberra’s role.  Ironically, the major Constitutional amendments on 
indigenous matters achieved in Canada in the 1980s came from such a rear-guard 
action by indigenous leaders rather than from the multi-lateral conferences held later 
to consider such amendments. 
 
 
2. Constitutional Preamble 
 
Indigenous leaders have already come up with proposals for a new Australian 
Constitutional preamble, as have others – attempts focussed by the Constitutional 
Convention of 1998.  It is likely that these will be discussed further in Australia, so 
Aboriginal and Torres Strait Islander leaders will wish to be ready to do so. 
 
Many non-indigenous Australians appear to believe that a preambular reference to 
Aborigines ‘being here first’ is sufficient constitutional recognition.  The word 
aborigine means ‘person in a country first’ in English, so such a declaration would 
mean nothing at all.  Having seen their first presence mean nothing at all in the white 
man’s law until Mabo, and with various Australian governments intent on winding 
                                                          
69 Individual governments at state or territory level have done fine things on occasion, but 
such episodic goodwill does not change the basic principle of the need for national roles.  The 
question is a basic constitutional one. 
70 E.g., Russell P & Ryder B, 1997.  Ratifying a Postreferendum Agreement on Quebec 
Sovereignty, Commentary No 97 (October 1997), CD Howe Institute, Toronto. 
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back that belated acknowledgement, Aborigines and Torres Strait Islanders may want 
something more.71 
 
Nevertheless, formal symbolic statements are by no means worthless.  A short and 
well-crafted preamble could become an important part of Australian life and culture, 
like the marvellous brief preamble to the United State Constitution, now recited by 
school-children and others across the country daily.72  At the very least it would 
remind all future Australians that Aborigines and Islanders occupy a very special 
place in national history, culture, and law.   
 
Indigenous peoples may also wish to draw attention to their own diversity and 
manifold groupings and cultures in any wording, rather than to appear to the ill-
informed to be two monolithic groups of people.  Even 18th century documents 
elsewhere in the British Empire would refer to ‘the several Indian nations’, etc. 
 
The most frequently mentioned substantive proposal for indigenous recognition 
beyond merely existing or ‘being here first’ is to note that indigenous peoples owned 
and governed the whole continent and associated islands.  This would sit interestingly 
beside the Constitution’s clause requiring ‘just terms’ for property taken.  Indigenous 
leaders might even find common ground with some conservative non-indigenous 
élites in their desire to strengthen property safeguards. 
 
Indigenous leaders might find that they could win broad public support for a 
preambular commitment to the care and protection of the lands and seas, fresh waters, 
flora and fauna, and the whole physical environment of Australia.  It would be worth 
highlighting and pursuing such a goal to remind all Australians that indigenous 
peoples feel responsibility for the state of the environment and the productivity of its 
resources.  This would help counter cynical accusations that indigenous peoples are 
merely self-seeking in their constitutional work.  A position of moral leadership is 
very much the best position for indigenous peoples in constitutional debate. 
 
 
3. A Simple Defining Policy Statement 
 
A country may have a simple and single defining clause for indigenous peoples.  The 
fine new clause in the Norwegian Constitution is the ideal of such practice: 
 
It is the responsibility of the authorities of the State to create conditions 
enabling the Sami people to preserve and develop its language, culture, and 
way of life.73 
                                                          
71 Inuit and Métis in Canada were glad to be recognised for the first time in the 1982 
amendments, only Indians having been previously mentioned in the Constitution.  Torres 
Strait Islanders may feel similarly. 
72 Most amazing of all was that despite difficult and complex negotiation on the American 
Constitution, the preamble was quickly agreed.  Meanwhile, Canadian cabinets and their 
advisers tried at least twice in earnest in recent decades to draw up a preamble, in both 
French and English, and got nowhere.  Canadian and Australian political cultures differ in 
ways which may not make an Australian attempt equally difficult. 
73 Helander E, 1992:  The Sami of Norway, Information Article, Ministry of Foreign Affairs, 
Oslo.  For background on the clause see the chairman’s presention, Smith C, 1987:  ‘The 
Sami Rights Committee:  An Exposition’, Self Determination and Indigenous Peoples:  Sami 
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This constitutional clause (Article 110a) is elegantly simple.  The national 
government (‘the State’) is responsible for allowing or providing the means to 
maintain indigenous society and culture.  The drafters of the clause in the Sami Rights 
Committee were at pains to explain that the clause interprets ‘culture’ as including the 
material base – i.e., lands, waters, resources – necessary to maintain the Sami culture.  
Furthermore, in a country which has a much more nearly homogeneous and 
proportionally larger ethnic majority than does Australia or Canada, this clause is 
enacted in Norway as recognising a bi-cultural country, a country of two peoples, i.e., 
Norwegian and Sami. 
 
It will take time for this recent clause to be given full effect (e.g., practical provision 
of Sami language schooling in all areas with Sami students), and for departmental 
policy-makers in Oslo to understand that there is a new player in their work.  
However, to assist that process, the same official committee which recommended this 
clause also recommended creation of a national elected Sami parliament to advise the 
government on Sami policy and on all matters affecting Sami.  This body sets its own 
agenda in addition to advising Norway’s government and Parliament on matters 
submitted to it for consideration.  It can propose anything, in effect.  Norway 
established this Sami parliament and held its first election at the first national election 
(in 1989) following enactment of the Constitutional amendment.  Similar moves are 
still under discussion with a more uncertain outcome in Sweden and Finland where 
Sami also have nationally elected Sami parliaments.  In Denmark, meanwhile, a 
Greenland elected council also played such a role until 1979 when that council was 
re-formed as the first national parliament (Landsting) of a self-governing (‘home 
rule’) Greenland.  In these four unitary Nordic states, states in which Australian- or 
Canadian-style federalism is little understood, these developments have been 
significant.74 
 
It is also worth noting that an even newer (1992) Norwegian clause following the 
1988 Sami clause, 110a, is on environmental rights, 110b.75  This is not only relevant 
                                                                                                                                                                      
Rights and Northern Perspectives, IWGIA Document No. 58, International Work Group for 
Indigenous Affairs, Copenhagen, 15-55. 
74 Greenland’s constitutional and political status is fully discussed by that country’s legal 
expert, Frederik Harhoff, in ‘Palestinian Self-Government Viewed from a Distance:  An 
International Legal Comparison Between Palestinian Self-Government and Greenland’s 
Home Rule’, Palestinian Yearbook of International Law, Vol VIII, 1994/95, 55-77.  Professor 
Harhoff attended two conferences in Darwin in 1992 and provided a useful paper on Nordic 
practice, ‘Regions and peoples:  some trends in international constitutional practice’, 
Constitutional Change in the 1990s, ed. R. Gray et al., Northern Territory Legislative 
Assembly Sessional Committee on Constitutional Development and the Australian National 
University North Australia Research Unit, Darwin, 1994, pp 87-93. 
75 Article 110 b 
 
‘Every person has a right to an environment that is conducive to health and to natural 
surroundings whose productivity and diversity are preserved. Natural resources should be 
made use of on the basis of comprehensive longterm considerations whereby this right will be 
safeguarded for future generations as well.  
 
In order to safeguard their right in accordance with the foregoing paragraph, citizens ar 
entitled to be informed of the state of the natural environment and of the effects of any 
encroachments on nature that are planned or commenced. 
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to Sami, but to all outdoors-oriented and nature-loving Norwegians, a people who put 
even sun-favoured Australians to shame in those orientations.  Such an environmental 
clause may interest Aborigines and Torres Strait Islanders as a goal for Australia.76 
 
 
Charlottetown Accord, Canada, 1992 
 
The last major attempt to secure general Constitutional reform in Canada included 
indigenous issues, i.e., the section which follows below.  Although the package was 
defeated in a national referendum, the indigenous section had more support than many 
others and was not the reason for the defeat.  Indeed, the causes of failure had as 
much to do with issues outside the Accord.  The Accord and its context are discussed 
in Peter Russell’s Constitutional Odyssey:  Can Canadians become a sovereign 
people? (2nd ed.), University of Toronto Press, 1993.  Key elements of the Accord 
content have been quietly accepted by governments, e.g., an indigenous right to self-
government. 
 
* 
 
JUSTICE FOR FIRST PEOPLES 
 
Aboriginal constitutional reform, particularly self-government, is one of the basic 
building blocks of a renewed federation.  The Constitution would enable Aboriginal 
peoples to develop self-government arrangements and take their place in the Canadian 
federation. 
 
The Inherent Right of Self-Government.  The inherent right of the Aboriginal peoples 
of Canada of self-government within Canada would be recognized.  Aboriginal 
governments would be one of three constitutionally recognized orders of government 
in Canada.   The entrenchment of the inherent right of self-government would not 
create new rights to land. 
 
The progress to self-government would be through an agreed, orderly process.  
 
Contextual statement.  This would set out a context for interpreting the authority of 
Aboriginal legislative bodies.  
 
A Framework for the Inherent Right.  Governments and Aboriginal peoples would be 
constitutionally committed to negotiating agreements that would set out how the 
inherent right would be implemented. These negotiations would ensure that self-
government arrangements reflect the particular needs and circumstances of Aboriginal 
communities across Canada. 
 
A political accord among governments and Aboriginal peoples would spell out the 
process of self-government negotiations. All of the Aboriginal peoples would have 
access to this negotiating process. 
                                                                                                                                                                      
 
The State authorities shall issue further provisions for the implementation of these principles.’ 
76 The Communique of the 1998 Constitutional Convention in Canberra briefly noted the 
possible value and future Australian interest in environment powers and recognition. 
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In addition, a mediation and arbitration mechanism would be established to facilitate 
the negotiation process. 
 
A constitutional amendment would provide for a five-year delay in the justiciability of 
the right of self-government.  The delay would allow the negotiating process to gather 
momentum and allow governments and Aboriginal peoples to gain experience before 
the courts would be able to rule on the scope of the inherent right or an assertion of 
that right.  Following the period of delay, a court or tribunal would have to satisfy 
itself that all efforts had been made, in good faith, to arrive at a negotiated solution.  
The Charter [the Canadian ‘bill of rights’, already part of the Constitution since 1982] 
would continue to apply to Aboriginal governments.  Aboriginal governments would 
have access to the "notwithstanding" provisions under similar conditions as apply to 
federal and provincial governments.  
 
Transition.  Federal and provincial laws would continue to apply until they are 
displaced by laws passed by governments of Aboriginal peoples pursuant to their 
authority. A law adopted by an Aboriginal government or an assertion of its authority 
based on the inherent right provision, would have to be consistent with those laws that 
are essential to the preservation of peace, order and good government in Canada. 
 
Equality.  Aboriginal and treaty rights would continue to be guaranteed equally to 
women and men. 
 
Equity of Access.  A provision would ensure that all Aboriginal peoples have access to 
those Aboriginal and treaty rights recognized and affirmed in Section 35 of the 
Constitution Act, 1982, that pertain to them. 
 
Treaties.  The federal government would be committed to establishing a process with 
Aboriginal peoples to clarify and implement treaty rights or to rectify terms of treaties 
where parties agree. In addition, there would be a provision to ensure that treaty rights 
are interpreted in a just, broad and liberal manner taking into account the spirit and 
intent of the treaties and the context in which they were negotiated. Provinces would 
participate in the process when jointly invited by the federal government and the 
Aboriginal group or when they are a party to the treaty. 
 
Métis. A political accord will clarify the roles and responsibilities of the federal and 
provincial governments for the Métis. On the basis of this accord there would be a 
constitutional amendment to Subsection 91(24) of the Constitution Act, 1867, 
extending federal legislative jurisdiction to all Aboriginal peoples, including the 
Métis. 
 
Future Aboriginal Constitutional Process.  There would be four First Ministers' 
Conferences on Aboriginal constitutional matters, beginning no later than 1996 and 
following every two years thereafter. 
 
Federal Institutions.  The specific number of Aboriginal Senators, their powers and 
the method of selection would be determined through discussions among governments 
and Aboriginal representatives. There would also be further discussion of the role of 
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Aboriginal Canadians in the House of Commons and with respect to the Supreme 
Court. 
 
Aboriginal Consent.  All parties agreed on the principle of Aboriginal consent to 
future constitutional amendments that directly refer to the Aboriginal peoples.  
Discussions are continuing on the mechanism by which this consent would be 
expressed. 
 
 
4. An Indigenous Preamble 
 
Indigenous peoples might also propose general wording for a new clause or section in 
the Constitution which could, in later times or after specific negotiations, be 
elaborated.  This was proposed by Canada’s Inuit in 1982 and accepted by federal and 
some leading provincial governments as a starting point, but was too quickly dropped 
by the indigenous side who hoped for a lengthy ‘indigenous bill of rights’ to be added 
to the Constitution.  The three elements in the Inuit proposal were, approximately: 
 
• collective recognition as distinct peoples, including protection of traditional 
cultures and lifestyles, and indigenous rights; 
• political rights to self-governing institutions within the existing nation-state; 
and 
• economic rights to lands, resources, and their benefits as a base for self-
sufficiency and development of native communities and families, including 
protection of existing economic resources (e.g., fishing and hunting 
territories). 
 
Looked at carefully, one can see that this is actually a comprehensive indigenous 
rights agenda.  Of course, many of the Canadians involved wrote and re-wrote these 
general concepts, but the general idea remained.  Had such a clause been added to the 
Constitution it would have provided a general preamble for a section 
 
• to which further items might be added later if agreement was reached in 
constitutional negotiations; 
• which would in the meantime provide government, the general public, and 
indigenous peoples with a statement to guide policy positively; and 
• which would give indigenous peoples encouragement that the country, its 
institutions, and policies were open to peaceful evolution. 
 
The third point is important.  It is strange that Australian governments seem unaware of the likely long-
term effects of their rolling back the few peaceful gains (e.g., High Court decisions) and denouncing 
peaceful democratic activity (e.g., international lobbying) or exercise of lawful rights (e.g., the 
Aboriginal claims around Darwin) of peoples dispossessed and aggrieved by virtue of their race.  If the 
opportunity for peaceful change is lost, some indigenous people will conclude that only more drastic 
measures are open to them.  Once such developments begin, as Ulster and the Basque country remind 
us, they are not easily stopped. 
 
 
5. An Indigenous Bill of Rights 
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This is the sort of project which appeals to some people.  Anyone – everyone! – can 
write a list.  Such lists can quickly become twice or three times as long as those 
proposed for a general national Bill of Rights. 
 
However, a general rights-based discussion is well worth having.  In Canada, for 
example, the politicians assumed that it was business as usual in 1980 with the 
‘experts’ looking after constitutional matters.  However, the Conservative minority on 
a joint parliamentary constitutional committee forced the televising of its 
deliberations.  Suddenly the whole of Canada was tuning in with interest, and the 
public became particularly emotional and demanding about rights.  They were upset 
when Inuit and others highlighted the problems experienced by minorities not having 
rights and what can happen to them even in ‘nice’ and ‘fair’ and ‘just’ societies like 
Canada believed itself to be.  When the Japanese-Canadians appeared and told of the 
wartime confiscations and internment camps they experienced in British Columbia, 
Canadians were outraged and demanded that politicians act to make sure that such 
things could not happen again.77  It was a turning point in Canadian constitutional 
history, and one of great benefit to indigenous peoples.  There is every reason to 
believe that Australians would be similarly mobilised by proposals to protect their 
rights from arrogant, vicious, or incompetent governments and from xenophobic 
neighbours. 
 
 
6. Indigenous Representation in Parliament 
 
This has been proposed by some Aboriginal leaders in the past several years.  The 
Maori experience is the best example available for study.  Maori seats are specified, 
and in addition to this a number of other Maori are also elected as MPs today. 
 
There is no question that for ignored or little known regions the office of a Member of 
Parliament can play a very useful role.  The Greenland MPs at the Folketing in 
Copenhagen and the Nunavut MP (since creation of this seat in 1979) have played 
crucial roles in moving forward the political agendas of their peoples and regions.  
What is more, they have given their people a degree of access and insight into 
national administration.  It should be noted that while these regional MPs are Inuit, 
Inuit representation is not specified.  These Arctic seats are open to any voter to 
contest. 
 
Such MPs can play an important role in times of transition, as both the Greenland and 
Nunavut MPs have done in helping to obtain self-government for their peoples.  In 
ordinary times they may seem a large symbol of indigenous recognition, but have 
little clout in fact.  Political parties will wish to control the seats and will expect party 
discipline of successful candidates. 
 
 
7. Indigenous Assembly 
 
A national indigenous assembly is already in place, in effect, in the elected ATSIC 
Commission.  Already we have a usually low-key national minister flouting its 
                                                          
77 A moving and first-hand account of the Japanese-Canadian experience in camps is the 
prose account by poet Joy Kogawa, Obasan, a book found in many Australian libraries. 
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demands and seeking ways to limit and establish stronger control of its available 
funds, while working to set up an alternative policy advisory group because he and 
the Prime Minister don’t like the assembly’s advice. 
 
In Scandinavia the three Sami assemblies have a more respectful political culture and 
institutional framework in which to function, but even they have not yet won the big 
battles, e.g., on indigenous rights, in their countries.78 
 
In Canada, on the other hand, there exist only organisations with multi-year 
government funding and no real status.  However, they have succeeded over the past 
16 or more years in negotiating the national Constitution face to face with prime 
minister and premiers.  Nonetheless, these bodies make no claim for themselves 
beyond helping to bring self-government to the peoples and regions they represent.  
One assumes they will wither away or adopt clear and limited roles once such self-
government is widely achieved. 
 
One is forced to conclude that whatever value or disappointment lies in indigenous 
assemblies, the concept itself has no magic.  Perhaps in a future Australia where both 
sides of politics accept indigenous imperatives (as in North America and, to some 
extent, Scandinavia today), such a concept may be more successful.  Meanwhile the 
ad hoc formation of teams for particular political purposes, e.g., the National 
Indigenous Working Group, will continue to be essential. 
 
 
8. Framework for Autonomy 
 
The Russian draft framework law for regional agreements,79 however difficult the 
present likelihood of its being enacted, is very attractive.80  For instance, Canada has 
general constitutional authority for the federal government to protect and act on 
indigenous matters, and it has the Indian Act to niggle into indigenous lives in such 
matters as bee-keeping or providing twine for net-making.  But in between there is 
nothing.  A framework law like the Russian proposal would set general rules and 
enable different peoples in different parts of the country to work out specific 
agreements at their own pace.  (The Yukon framework claims settlement is a similar 
concept on a much smaller scale.)  
 
The Russian draft has no special magic in its details and Australian or Canadians could design their 
own in terms most suited to their experience and needs.  However, the concept has much to recommend 
it.  Furthermore, it amounts to a de facto (and optional de jure) national indigenous policy.  It lays out a 
philosophy and structure for accommodation or reconciliation.  The draft is suffused with the idealism 
of a new democratic country trying to address old grievances and failures.  The Russian North today is 
so much like the worst aspects of Outback Australia, Northern and especially Mid-Northern Canada, 
                                                          
78 See Korsmo F, 1996:  'Claiming Territory:  The Saami Assemblies as Ethno-Political 
Institutions', Polar Geography, 1996, 20.3, 163-179.  Useful but too optimistic is Beach H, 
1994:  ‘The Saami of Lapland’, Polar Peoples:  Self-determination and Development, edited 
by Minority Rights Group, Minority Rights Publications, London, 147-205. 
79 See pages 37-43 of ATSIC Regional Agreements Seminar, Cairns, 29-31 May 1995, 
Proceedings, Aboriginal and Torres Strait Islander Commission (ATSIC), Commonwealth of 
Australia, Canberra, 1995. 
80 Apparently the major stumbling block is not the philosophy or proposals involved but the 
ongoing macro-political struggle between executive and legislative branches of Russian 
government. 
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and Alaska or the Lower 48 USA in former days, that there is much we can all learn from it.  As it 
happens a unique compendium of policy analyses and other material on Russia’s northern indigenous 
situation is now available, Anxious North.81 
 
Idealism has suffused the Nisga’a signing ceremony in north-western Canada in 
recent days, despite the old wrongs now being righted.  That surge of pride and sense 
of achievement is typical of all the regional agreements and similar breakthroughs 
reported in this paper.  There is a real sense of renewal. 
 
Of course, such process solutions, so typical of Canada and many other countries 
including the Nordic five, have many political attractions for senior governments.  
They postpone some hard decisions and provide more scope for two sides learning 
how to accommodate each other’s basic requirements, as well as allowing the public 
to get used to the ideas at stake.  The Nisga’a outcome has a premier confidently 
preparing to go to an election to fight for it.  (Even if he loses it is unlikely to be 
indigenous issues at fault, say many observers who see the Nisga’a outcome as the 
success a much-criticised government has needed.) Yet 25-30 years ago BC had the 
same sort of anti-indigenous and anti-federal climate as Queensland, the Northern 
Territory, and Western Australia, with indigenous land claims considered a bad joke. 
 
Critics of the Canadian situation have complained that agreements have taken time.82  
However, the time taken, a mere generation to reach many outcomes since serious 
legal or other contemporary action began, has been minimal in historical context.  A 
process of 5, 10, or 20 years for a chunk of a country to be reformed is really nothing 
at all, least of all in the context of Aboriginal and Torres Strait Islander cultural 
history. 
 
 
9. Establishing a Constitutional Process 
 
The practical political problem facing indigenous peoples is everywhere the same:  
their needs and agendas are seen as exotic and quixotic by white majorities, and are 
likely to be too readily dismissed,83 but after a period of time in which their views are 
explained, the majority learns how quietly reasonable they are.  The most useful thing 
which may be achieved in an unprepared climate is establishment of a government-
                                                          
81 Pika A, Dahl J & Larsen I (eds), 1996:  Anxious North:  Indigenous Peoples in Soviet and 
Post-Soviet Russia:  Selected Documents, Letters, and Articles, IWGIA Document No 82, 
International Work Group for Indigenous Affairs, Copenhagen. 
82 Overseas observers, on the other hand, might conclude that Australians, white or black, 
have too limited patience and attention span for the sorts of political work which have 
succeeded in their countries.  Part of this may be due to the very short electoral cycle of 3 
years in Australia.  Alan Atkinson has talked of local conversation and literary civilisation as 
twin dynamics, often conflicting, in Australia’s post-1788 history, and perhaps the emphasis of 
the former, so evident in rural and remote politics, is on immediate and material benefits.  
(See Atkinson’s The Europeans in Australia, Vol. 1:  The Beginning.)  It is a theme of the 
present paper that in the absence of non-indigenous social and political consensus on the 
need to welcome and encourage indigenous self-determination within Australia, Aborigines 
and Islanders have more reason than other indigenous peoples in ‘first world’ countries to 
pitch their constitutional and political work on the highest level and win public consensus for 
change as part of winning specific change itself. 
83 Sir Francis Bacon might have been thinking of Australian governments when he famously 
wrote:  What is truth? said jesting Pilate, and did not stay for an answer. 
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indigenous forum in which constitutional proposals can be developed and a shared 
understanding of the issues and needs reached. 
 
In Canada the indigenous peoples were given access to ongoing constitutional talks on 
old agendas and quickly found this frustrating and not very useful.  Only later when it 
was recognised by the Liberal prime minister and Conservative Ontario premier that a 
dedicated indigenous topic was needed did things start moving.  A new Conservative 
prime minister then agreed that the indigenous subject had to be a unique forum, too, 
and when his constitutional minister met indigenous leaders and a committee of the 
provinces in late 1979, he gave a prophetic speech on the difficulties of conflicting 
perspectives which lay ahead.  Finally indigenous leaders prevailed upon the justice 
minister84 an all-party constitutional committee and the returned Liberal federal 
government to write in a commitment to face to face conferences on indigenous rights 
in the amended Constitution.  The final form of that commitment as enacted required 
that: 
 
at least two constitutional conferences composed of the Prime Minister of 
Canada and the first ministers [i.e., premiers] of the provinces shall be 
convened by the Prime Minister of Canada, the first within three years after 
April 17, 1982 [that date being the day the new Constitution Act came into 
force] and the second within five years after that date. 
 
(2) Each conference convened under subsection (1) shall have included in its 
agenda constitutional matters that directly affect the aboriginal peoples of 
Canada, and the Prime Minister of Canada shall invite representatives of 
those peoples to participate in the discussions on those matters. 85 
 
In fact there were four such conferences held, plus innumerable preparatory and 
negotiating meetings of ministers and officials with indigenous groups.  However, all 
had seemed lost 10 months after that clause was first agreed when the premiers had 
indigenous items dropped from a package deal, whereupon indigenous leadership and 
public fury at this new betrayal of indigenous peoples by government forced the 
return of relevant clauses.  The conferences over the following years, televised all day 
nationally, and the many meetings of officials and ministers in between, transformed 
the policy context of indigenous affairs in Canada.  No longer a perennial and 
reluctant welfare hand-out activity carried out by the dregs and pariahs of the public 
service, now the subject engaged the best and the brightest in governments. 
 
A constitutional process requires real players – not mere persons of goodwill who 
mull over topics and reaching conclusions which governments then ignorantly 
dismiss.  The June 1993 conference in Canberra on indigenous constitutional issues 
was a great success.86  To foreign observers present that success was the more 
remarkable for the relative lack of background the subject had received.  It probably 
                                                          
84 Jean Chrétien, now Prime Minister. 
85 From Section 37, Constitution Act, 1982. 
86 The Position of Indigenous Peoples in National Constitutions:  Conference Report, June 4-
5, 1993, and The Position of Indigenous Peoples in National Constitutions:  Speeches from 
the Conference, June 4-5, 1993, Council for Aboriginal Reconciliation, Canberra, and 
Constitutional Centenary Foundation, Melbourne, 1993. 
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achieved as much as such a meeting could have done.  To move things further, 
however, will require official commitment.87 
 
 
10. Use of Political Accords 
 
Political accords are also a useful device in bridging difficult moments and issues.  A 
good example of one is the final Communique of the Constitutional Convention in 
Canberra in 1998.88  This document makes public political commitments to pursue 
indigenous issues.  Political accords were used frequently and to good effect in 
Canada during the 1982-87 indigenous constitutional work.  They are a means of 
obliging governments in a very public way to agree to work on particular issues over 
a finite period of time.  It is useful when agreement on firm action is not possible, or 
not possible within the limited time available.  The device provides a moral 
commitment.  As Canadian governments learned to their cost in 1981, however 
uninformed and backward the public may be on indigenous issues, it will not put up 
with governments breaking faith with the most abused, betrayed, marginalised, and 
historically wronged people in the country. 
 
 
Sub-National Constitution-Making89 
 
Introduction 
 
The Constitutions of nation-states, whether Australia or any other, have tended to be 
conservative.  That is precisely why their recognition is valuable to indigenous 
peoples.  Because in stable and developed countries they are not easily changed, are 
respected, and slowly re-shape political institutions and political culture, Constitutions 
offer the best place and means to adjust and make just indigenous-settler relations.  
Countries which change Constitutions often and quickly offer little security. 
 
That is why the most worrying thing about the rolling back of Mabo and Wik by 
Australian governments in recent years has been the long-term constitutional 
precedent.  It has been strange to see many conservative lawyers and conservative 
rural interests baying for revolutionary abolition of indigenous common law rights.  
Their own security ultimately depends on respect for precisely such kinds of rights, 
and for the respect and rule of law more generally.  Do they not understand that by 
undermining one category of rights, they risk all?  Apparently not. 
 
However, if nation-states and their Constitutions form an unexciting club, there is 
much of interest happening at sub-national level.  This is where much can be 
achieved, although it must be noted that things are best achieved when under the 
ultimate legal protection and moral brokerage of national authority.  Ideally we can 
see purposeful indigenous peoples working with national governments and backed by 
                                                          
87 In Canada’s late 1981 woes the election of a new premier in Manitoba, one committed to 
positive indigenous policy, was a circuit-breaker in the politics of restoring the briefly dropped 
indigenous clauses. 
88 See footnote 15 of Part 1 of this paper. 
89 Some useful Canadian documents may be found at: 
http://www.inac.gc.ca/subject/agree/index.html 
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national public opinion renewing ancient societies in ancient homeland territories in 
many parts of the ‘first world’ and aspiring ‘first world’ (notably Russia).  New 
technologies, new pressures, and new opportunities make these regions often very 
different from what preceded white annexation of the country.  However, what 
remains undiminished is the desire of indigenous peoples to retain large elements of 
their historical cultures and to organise their own future in their own way as part of an 
inter-dependent world rather than remain a welfare-type dependency of one not very 
welcoming capital.90  They are not a threat to nation-state unity, but they do wish to 
shake off the suffocating attitudes of condescension and control of those ruling the 
country.91 
 
There may be relatively few general formats for indigenous cultural survival and the 
autonomy which is the principal political vehicle for achieving it, but there are an 
infinite number of ingenious details or elements which may furnish it.  The main 
types, which are not all mutually exclusive, are: 
 
• full self-governing unit within a national federation (e.g., Nunavut); 
• full de facto federal status within a nation-state (e.g., Greenland); 
• a special home rule arrangement with a national capital (as Shetland, Quebec 
Inuit, and Quebec Cree have sought from time to time, or Australia’s Norfolk, 
Cocos/Keeling, and Christmas Island territories have in various degrees); 
• special home rule within a fully constituted sub-national jurisdiction (e.g., 
Alaska’s North Slope Borough); 
• the re-constitution of an existing sub-national jurisdiction (e.g., the Northwest 
Territories, Alaska); 
• insertion of a new order of government in a national or sub-national entity 
(e.g., the Inuit north of Quebec, the Nisga’a region in British Columbia, Indian 
First Nations self-government as conceived for many parts of Canada); and 
• the slow ad hoc accumulation and accretion of functions which may make a 
region ripe for one of the preceding transformations (e.g., Torres Strait). 
 
The concept of an Aboriginal state, either one made up of dispersed indigenous lands, 
or one in a given area such as Central Australia (which at one time was a separate 
jurisdiction from the rest of the Northern Territory), is not discussed here.  The 
concept has able proponents in Michael Mansell and others.  The key questions for 
such a proposal may be whether the Australian Constitution provides favourable 
conditions for an enclave approach at the level of a fully constituted State within the 
federation; whether the existing States would agree to allow exceptional arrangements 
which might be required, at least initially, in powers and funding; and whether the 
States would agree to removal of parts of their present territory into a new 
jurisdiction.  In Canada, where similar questions have been raised in relation to both 
Quebec as a province not like others, and to the future of northern territories as 
                                                          
90 In the North Circumpolar world, renascent indigenous peoples typically emphasise the 
teaching of two languages, their own and a world language, usually English, in addition to the 
official state language.  This is to enable them to learn from and speak to the world beyond 
their national capital, whether Oslo or Ottawa.  In Australia, practical internationalism has 
been slow to develop for various reasons, but the National Indigenous Working Group and 
former Aboriginal Social Justice Commissioner have shown a lead in recent years. 
91 See ‘”First world” indigenous internationalism after twenty-five years’, Indigenous Law 
Bulletin, Vol 4, No 9 (February 1998), 8-11. 
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potential provinces, the answers have been No.  Even if some of those answers change 
to Yes to keep Quebec from seceding from Canada, that would be a very special 
scenario. 
 
Most of the recent publicity for Aboriginal states has come from Pauline Hanson who 
professes to see the inspiration for such ideas in Australia as coming from Canada’s 
Nunavut.92  She says that Nunavut is dastardly and divisive, although it knits Inuit 
more fully and equally into Canada.  She says it is improper because serving non-
whites, although it is hard to know whom else government in that vast region might 
serve, given that across the northern one-third of Canada the Inuit are a large majority 
of the population. 
 
However, one may note one comment on her famous June 2 speech.  Beside the 
speech, posted on its Hanson news web site, The Age adds in the margin: 
 
The Canadian decision on Nunavut bears little comparison with the 
Australian situation, however much some Aboriginal groups might wish it. 
There is no popular or mainstream political support in Australia for the 
creation of such a territory, which is not based on race anyway. 
 
The Nunavut government is, indeed, electable by all, regardless of ethnic background.  
For the rest, however, one might add that whether or not there would be support today 
at national level in Australia for, say, Torres Strait or Aboriginal areas of the Northern 
Territory to have strong forms of regional self-government, any group achieving such 
things have a lot of work to do.  They must: 
 
• develop proposals which are strongly supported by their own people; 
• win support of particular non-indigenous publics for those proposals; and 
• negotiate a workable outcome with senior governments. 
 
That is, at the beginning of the Nunavut process the Canadian public was no more 
prepared to support an Inuit territory than might Australians be.  As with all major 
policies in a liberal democracy, advocates had to convince many others before their 
goal was achieved.  Ms Hanson and her supporters see such processes as stealthy, 
furtive, conspiratorial, etc., but in fact they are wide open for scrutiny. 
 
Nor can indigenous organisations assume that their own society is immune from 
Hansonist-style eruptions.  The Norwegian Sami rights movement was sabotaged at 
the moment of its major entry upon the political stage in the late 1970s by a populist 
backlash against what were perceived to be self-appointed and self-serving indigenous 
élites.  A populist movement, SLF, of economically, culturally, and socially hard-
pressed Coastal Sami, attacked the Sami rights movement and adopted an 
                                                          
92 Ms Hanson’s speeches in federal parliament of October 1/97 and June 2/98 deal with this 
and with indigenous self-determination.  The second speech drew the Prime Minister into 
debate, saying her remarks were ‘verging on the deranged in various places’ and were 
‘fanning racist sentiment’. (See his radio interview transcript from the day following that 
speech.)  See also Jull P, 1998:  ‘Nunavut or None of it?’, Arena Magazine, No. 36 (August-
September 1998), pp 21-22. 
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ostentatiously assimilationist line for fear of Norwegian public backlash.93  These 
Sami had suffered enough discrimination and denigration already for their Saminess, 
and feared that their recently more comfortable lives might be under threat.  Such 
indigenous tendencies, although not yet so organised or politically destructive as was 
SLF, are found in other ‘first world’ countries, too.94  One response, e.g., in Canada, 
has been a new focus in official rhetoric, if not yet fully enough in fact, on ‘capacity 
building’ within indigenous communities to help ensure that self-government and 
self-management are widely beneficial and widely accountable within indigenous 
society. 
 
 
Processes for Sub-National Constitutional 
Change 
 
By and large the settler authorities in hinterland regions are hostile to indigenous 
political and territorial (land or sea) aspirations, and to their other aspirations as well.  
There are many reasons for this, including the deep (and often violent) prejudice of 
the first white settlers in the region, an outlook which becomes a foundation stone of 
white political culture in the region.  However, the most practical factor is the 
profound conflict of interest between indigenous and settler peoples.  The settlers 
have arrived in an area, harsh by their standards, hoping to make a material success of 
life by hard work and the exploitation of land, sea, and other resources which, in their 
view, belong to no-one.  Terra nullius – that is, the view that even if there are already 
local inhabitants, they are so unworthy or unattached to place that the land is not 
really theirs.  In the 1640s a Royal Commission was fighting over this same subject 
with the Puritan authorities in Atlantic New England – the Royalists on the side of the 
Indians, it might be added. 
 
However, the problem is found with sub-national governments in general.  In 
Australia, USA, and Canada these have all been built on an economy of exploiting 
land, water, and resources, i.e., on taking these from indigenous peoples.  Central 
authority in London, and later in the national capitals of USA and Canada, attempted 
to protect indigenous lives, territory, and well-being, albeit usually too little and too 
late.  They wanted an orderly settlement, not an invasion or rapacious land-grab 
which precipitated frontier wars.  Even when the indigenous side won, as in Crazy 
                                                          
93 See two pieces by Terje Brantenberg, ‘The Alta-Kautokeino Conflict:  Saami Reindeer 
Herding and Ethnopolitics’, Native Power:  The Quest for Autonomy and Nationhood of 
Indigenous Peoples, ed. J. Brøsted et al., Universitetsforlaget, Oslo, 1985, pp 23-48, and, 
‘Norway:  Constructing Indigenous Self-Government in a Nation-State’, The Challenge of 
Northern Regions, ed P Jull & S Roberts, Australian National University North Australia 
Research Unit, Darwin, 1991, pp 66-128. 
94 Despite the short-term damage done by SLF, there is some evidence that it helped mobilise 
many Sami and involve them more in indigenous political issues, with some eventual 
strengthening of Sami political agendas, e.g., on Sami coastal and marine issues.  It may be, 
too, that once the smoke has cleared in Australia, Hansonism will have been seen to activate 
previously alienated and isolated sections of the community.  Certainly some of the 
correspondence posted and in the press indicates that many Hanson supporters are new to 
politics and responding with an innocent enthusiasm which renews politics or characterises 
active democracy at its best when it becomes informed.  Or so one may hope. 
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Horse’s annihilation of Custer’s army, it was usually a Pyrrhic victory because 
followed quickly by massive and determined white response. 
 
In Australia, as in the other ‘first world’ countries, sub-national governments and 
regional authorities have been the principal enemy of indigenous political agendas.  
Yes, of course, South Australia did some good things in a particular period, as have 
provincial governments in Ontario, Manitoba, and Saskatchewan in various periods.  
But temporary goodwill is not a sufficient guarantee for indigenous territory or well-
being.  Indigenous peoples need the strongest possible safeguards at national level.  
The apparent willingness of the present Australian government to hand back to states 
and territories key roles in indigenous affairs while cutting back remaining federal 
commitments is therefore worrying. 
 
 
Creating or Re-Creating Northern or other New Territories 
 
The nature of the process for creating or constructing governments is essential to the 
credibility and hence workability of the finished product.  Many Australians complain 
that not only were Aborigines and Torres Strait Islanders left out of the design of the 
Constitution, but also women, labour, and others.  In Alaska the statehood movement 
was successful in the 1950s but left out the Inuit, Aleuts, and Indians, and Aleuts.  
This led to tremendous conflicts over land and the United States Congress had to 
intervene and legislate a solution.  The conflict continues in many forms, most 
notably in the unending struggle of Alaskan Natives, as they are usually called, for 
more self-governing autonomy and greater control of land, freshwaters, and sea 
resources. 
 
In Northern Canada, the Yukon long denied Indian land and autonomy rights as it 
moved towards provincehood or something equivalent.  However, in more recent 
years it has become clear that constitutional development in Canada’s North had to 
await a full indigenous land and resources settlement and real self-government in a 
fair system.  The Yukon ended up with an Indian claims framework under which 
locales and regions negotiate details, with many agreements now concluded.  
Provincehood still lies in the future.  The Western NWT is negotiating a sort of 
federal status within its boundaries, while Nunavut is more conventional because the 
large Inuit majority and unlikelihood of white settlement, will become an Inuit-run 
self-governing territory like a province in most essentials in some months.  Some, but 
not all essentials.  An Inuit land and sea claims settlement, with other aspects 
designed to guarantee Inuit culture, is a parallel enactment to the more usual 
‘constitution’, the Nunavut Act. 
 
In 1966-67 a new government was created for the Northwest Territories.  Essentially 
the Inuit, Dene, and Métis were left out of the process, although they were intended to 
be prime beneficiaries.  Soon they made their opposition known.  The history of the 
modern NWT has been nothing more nor less than working out the four-sided 
relationships between northern whites and the NWT government they controlled; the 
federal government with its conflicting indigenous protection, resource development, 
and national revenue imperatives; and resource industries, notably oil and gas, 
mining, pipeline, and shipping interests.  Those involved thought they had a proud 
new northern government, but were soon facing different forms of indigenous 
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dissidence.  The Inuit wanted to take their territory and move it out of the NWT, while 
the Dene and some Métis wanted to establish ‘Indian government’ within the Western 
NWT where most of the whites reside. 
 
 
Ways and Means 
 
In Alaska, the Inuit and others used aggressive lobbying skills in Washington and 
court cases at home to secure their federal claims settlement across the State of 
Alaska.  The story of how they secured the North Slope Borough, a regional 
government for an area the size of the State of Victoria with then only c. 5000 Inuit at 
the time, is a modern political saga which even Iceland’s punch-drunk vikings at the 
turn of the last millennium might admire.  Interestingly, the best general discussion of 
the subject was originally a report written by Alaskan academics for the Canadian 
government who were moving into the era of serious Northwest Territories political 
and constitutional development.95  The fine art and uproar of lobbying Congress in 
Washington is well enough known, but one should not ignore the vigour of daily 
political life and manoeuvring within the State of Alaska.96 
 
However, Alaska’s situation is very different from the Northern Territory in one 
respect:  political personalities and office-holders come and go, so normal political 
life occurs and indigenous issues like others are part of evolution.  In the NT, on the 
other hand, there is one party rule and that one party fundamentally denies the cultural 
and political imperatives, land rights, value system, and right to survive as peoples of 
Aborigines.  In Alaska the federal government continues to be the honest broker – and 
how much greater is the need for such a federal role in Australia’s NT! 
 
In Greenland the home rule plan was worked out in a committee comprising seven 
Danish MPs from the spectrum of parties from Conservative to Communist sitting 
down with the two Greenland MPs and five elected Greenland national councillors, 
chaired by a constitutional law professor.  Served by an expert staff they worked out 
the details for the transfer of power.  Because in Greenland, as in Nunavut and the 
Western NWT, there was a fully elaborated administrative structure delivering a high 
quality of public services already, their task was manageable.  However, as some 
leading Greenland advisers lamented, this process, albeit one which effectively 
ensured political saleability of the outcome in advance, lacked the fundamental 
insights of Canada’s Berger inquiry. 
 
In the Northwest Territories there were various processes over time.  In the mid-
1960s the Carrothers commission97 recommended the elaboration of local government 
with all the trimmings to engage indigenous peoples in governing processes.  This 
was done, complete with council buildings, heraldic crests, etc., but without sufficient 
authority handed over to make the process meaningful to indigenous peoples who 
                                                          
95 McBeath GA & Morehouse TA, 1980:  The Dynamics of Alaska Native Self-Government, 
University Press of America, Lanham, Maryland. 
96 That vigour, probably taken for granted by the book’s authors, is the most striking thing 
about the recent masterpiece on Alaska political evolution and landscapes, McBeath GA & 
Morehouse TA, 1994:  Alaska Politics & Government, University of Nebraska Press, Lincoln. 
97 Carrothers AWR et al., 1966:  Report of the Advisory Commission on the Development of 
Government in the Northwest Territories, 2 vols., Department of Indian Affairs and Norther4n 
Development, Ottawa. 
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pressed on with their hopes for Nunavut and a western territory, Denendeh.  In the 
mid-1970s the Berger inquiry was set up by the federal government to study a 
proposal to route a pipeline from Arctic Ocean gas fields through Inuit and Dene 
territories to Southern Canada.  The process and outcome became a landmark in 
international indigenous thinking and development.98  By engaging directly with 
indigenous peoples in their villages, drawing the national media, the work of the 
inquiry became a national teach-in on indigenous realities, rights, and politics.  (Later 
the Alaskan Inuit recruited Judge Berger to do a similar study of the effects of the 
Alaska claims settlement State-wide after it had been in operation for more than a 
decade.  He produced another landmark study of international importance, presented 
both to the United Nations to assist the world and to Congress to assist in amending 
the Alaska claims settlement.99) 
 
In 1979-80, a new era of NWT politicians, including many indigenous leaders, swept 
into power and re-wrote the NWT policies on constitutional development and 
indigenous rights, even creating a ministry with that title.  After a special committee 
toured the north and found that the governing system lacked legitimacy and respect, 
moves began to rewrite the basics.  The Nunavut Constitutional Forum and Western 
Constitutional Forum were created to work towards new constitutions for two new 
territories to replace the NWT which, despite its plural name (Northwest Territories), 
was a unity with capital in Yellowknife.  NCF and WCF never worked well together 
because the WCF believed it had the right to stall Nunavut for however long it took to 
reach political consensus in its own region, and, alas, the only consensus among WCF 
members was that NCF should not be allowed to move too quickly beyond them. 
 
The Nunavut Constitutional Forum, set up in the same year as Canadians celebrated 
the formal breaking of all links with Britain, was ostentatiously open.  Its meetings 
where held in public with media present, until a week-long private workshop finalised 
the public consultation document with the main proposals, Building Nunavut.100  The 
document was made public and open to comment or advice for five months before a 
round of community hearings were held on it.  The NCF, made up entirely of elected 
leaders – from the NWT Legislative Assembly or major Inuit organisations – acted 
like a provisional government in some ways.  It made its views known widely on 
public issues and highlighted the sense of stewardship and responsibility of Inuit 
towards ‘our land’, the literal Inuktitut meaning of nunavut. 
 
However, it must be recalled that Inuit did not rely on one process alone.  They were 
simultaneously working for Nunavut in many forums, including national multi-lateral 
constitutional reform processes, NWT Legislative Assembly, Inuit organisations, 
regulatory and environmental hearings on development projects, Canada’s fumbling 
progress toward Arctic marine policy, not to mention the international arena.  The 
Nunavut project attracted attention far and wide, and its leaders and advocates made 
sure that its symbolic and reconciliation features were well publicised.  They used 
                                                          
98 Berger T, 1977.  Northern Frontier, Northern Homeland:  the Report of the Mackenzie 
Valley Pipeline Inquiry, Minister of Supply and Services, Ottawa. 
99 Berger T, 1985.  Village Journey:  The Report of the Alaska Native Review Commission, 
Hill and Wang, New York. 
100 NCF, 1984 [1983].  Building Nunavut:  a working document with a proposal for an Arctic 
Constitution, Nunavut Constitutional Forum, reprinted in National and Regional Interests in 
the North, Proceedings of 3rd National Workshop (1983), Canadian Arctic Resources 
Committee, Ottawa, 141-170. 
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Canada’s churlish record on indigenous policy as a positive resource, by showing 
Nunavut as one way to resolve long-standing grievances and socio-economic ills.  
They made it a model of what reconciliation politics and race relations could be and 
should be in the late 20th century. 
 
The Western Constitutional Forum, and its successor processes, had a more difficult 
task.  Unlike the Nunavut region, there was no social or inter-racial consensus.  The 
Inuvialuit Inuit leaders of the Western Arctic said they wished to be part of Nunavut 
but didn’t mean it;101 rather, they wanted to obtain as strong a regional government as 
they could within the Western NWT or as a quasi-autonomous territory.  The Dene 
wanted to have Dene government separate from the white-designed structures thrust 
on them in recent years at local, regional, and territorial level.  The whites were 
bemused and fractured into booster communities depending on their hometown and 
would have been happy to keep the old design of white hegemony, albeit they 
recognised as time went on that such was no longer feasible.  The WCF did good 
research and held useful workshops on basic issues, but as already noted, the Western 
NWT process still continues.  Today the various regional communities or peoples 
there have their own ideas and are negotiating a federal territory structure within the 
overall territory.  An important technique now being used is the appointment of 
federal representatives of stature, acceptable to both Ottawa and indigenous region, to 
work with an indigenous region to develop an agreeable set of principles from which, 
then, direct indigenous-federal negotiations on land rights and self-government can 
proceed.  It is too early to say how the whole arrangement will look.102  What is clear, 
however, is that by denying and obstructing indigenous political aspirations in their 
existing schemes or initial reforms, the whites of Alaska, Yukon, and Northwest 
Territories, as in Scandinavia and Russia, have set themselves up for many more 
decades of uncertainty, with the economic impacts of that, needlessly. 
 
In Norway, which here may serve as model for all three Scandinavian countries, the 
Sami Rights Committee was set up in 1980 to bring together conflicting northern 
interests and a handful of Sami representatives.  It is not a model which would be 
acceptable today in any Anglophone country, but in Nordic Europe the myth of 
national oneness made it seem sufficient.  Against all odds and despite deep enmities 
and polarised divisions on key issues, the charismatic chairman, law professor Carsten 
Smith, achieved a consensus outcome in the great 1984 report.103  This resulted in 
establishment of the elected Sami Parliament which now, with its committees, deals 
with major rights issues.  Unfortunately the Sami Rights Committee, which in recent 
years and under different chairmanship has created more upset and confusion than 
helpfulness, has not been given a decent burial.  It still stalks the landscape like one of 
those unquiet undead unliving spirits which haunt ancient Scandinavian literature – 
                                                          
101 Nonetheless, their hardheads held up Nunavut for years, with Inuit to the east reluctant to 
jettison them and their region as long as they claimed to wish to be part of it. 
102 Constitutional Working Group, 1998.  Common Ground:  Consultation Workbook, CWG, 
Yellowknife. 
103 Smith C, 1987:  ‘The Sami Rights Committee:  An Exposition’, Self Determination and 
Indigenous Peoples:  Sami Rights and Northern Perspectives, IWGIA Document No. 58, 
International Work Group for Indigenous Affairs, Copenhagen, 1987, 15-55.  The key report 
chapter is also obtainable:  Smith C et al., 1990:  Chapter 6 of the Report by the Sami Rights 
Committee [1984], Norwegian Official Reports (NOU) No. 1984:18, Unofficial English 
translation by G Nyquist and R Craig, Oslo. 
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for instance, unhelpfully feeding anti-Sami sentiment in the run-up to national 1997 
elections (and earning many comical and not-so-comical Sami epithets). 
 
One of the recent Norwegian reforms involves Sami cultural and linguistic 
enhancement in the main Sami township authorities of North Norway.  However, 
none of this amounts to anything like self-government.  The Sami rights debate was 
sidetracked by political deals made in 1980.  The subject was dropped by Sami 
leaders in return for the work of the Sami Rights Committee.  When that work on land 
and sea rights was finally leaked in 1993 the Sami felt, quite rightly, betrayed.  Now, 
after a generation, all the hard work remains to do.  A good start is being made again, 
but progress will not be easy. 
 
The Sami Parliaments in Norway, Sweden, and Finland remain the best hope for 
negotiating political change in those countries. 
 
Canada’s ‘regional agreements’ remain an important development.  The Nisga’a 
settlement is focusing national attention, although it is being used by various political 
interests for any purpose but Nisga’a well-being.  Some people argue that the 
negotiations were behind closed doors, although there has been plenty of information 
along the way and documents released, etc.  Indigenous peoples and their friends are 
unimpressed by such viewpoints – after all, the same whites who now want openness 
and a say in local affairs in a remote corner of British Columbia have been content for 
more than a century to leave the Nisga’a to rot quietly while the whole province 
benefits from harvesting the resources of such regions.  A better argument is that the 
Nisga’a settlement is a genuine constitutional innovation and deserves public input, 
or, as some hopeful souls believe, recruitment of public support for indigenous 
agendas.  The BC premier has made it clear he will fight a provincial election on the 
Nisga’a settlement against all comers.  Meanwhile, failure to conclude an agreement 
will result in uncertain legal underpinnings for resource industries, further delays in 
desperately needed indigenous-white politico-legal accommodation and spirit of 
progress across the country, and more fuel for hardline indigenous grievances which 
move ever closer to utter insolubility.104 
 
An Australian process could take many forms, or different forms in different 
regions.  At the very least we can say that it should: 
 
• Involve the national government as honest broker or sponsor of negotiations; 
• Measure federal objectives in the extent of indigenous reconciliation or 
accommodation achieved rather than an end to all non-indigenous griping;105 
• Involve indigenous representatives not as reluctant attenders of meetings but 
leaders in public debate and in camera negotiation; 
                                                          
104 The Nisga’a situation also sees the collision of two national political cultures:  the old 
tradition of accommodating regions and peoples in the interests of social and political unity, 
and a new drive, centred in Western Canada, to dissolve all in simple majoritarian democracy.  
As usual the situation is full of hypocrisy, the Western fans of majority voting also fighting like 
fury to upgrade their representatives beyond ‘rep by pop’ in central institutions of Canadian 
governance, e.g., the Senate. 
105 The most remarkable thing about current Australian politics is not Ms Hanson but the 
willingness of some politicians, including the leaders of the federal government, to elevate the 
merest griping and uninformed twaddle to the stature of serious policy direction.  It has been 
most obvious, of course in indigenous and immigrant affairs. 
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• Allow sufficient time to develop consensus and hence legitimacy within the 
indigenous community on reform; 
• Enable indigenous people to hire expertise and hold meetings to develop 
proposals; 
• Pay attention to the considerable overseas experience available, not just case 
studies on successful self-government but on indigenous policy generally (the 
latter a difficult field the Howard government appears to have abandoned to 
facile party electoral tacticians); and 
• Provide for public information on progress and publicity campaigns on 
outcomes to secure support for negotiated outcomes. 
 
A special problem in Australia may be that the national government is beholden for 
part of its 1996 election win to the least salubrious aspects of Northern Territory 
political ploys, namely the targeting of blacks for winning white votes across the 
country.106  In other countries the northern white settlers have tried the same stunts, of 
course, but national politicians have ultimately had moral fibre and 20th century 
outlooks sufficient to remain firm and deny them undue status as final determinant of 
national policy towards indigenous peoples and the hinterland. 
 
 
Elements of Indigenous Territories or Regional 
Agreements 
 
There are an infinite number of possible elements in an indigenous (or non-
indigenous) constitutional entity.  Nunavut Inuit insisted on the right to hunt one 
bowhead whale.107  British Columbia insisted on a railway, and Prince Edward Island 
on a causeway or bridge (which finally eventuated more than 120 years later!).  
Norway has a Constitutional clause forbidding unemployment.  Canada’s 1982 
Constitution adds a commitment to combat regional socio-economic inequalities. 
 
However, there are a few obvious core elements for indigenous territorial or regional 
constitutional powers and outcomes today: 
 
• Governing territory, not merely running programs; 
• Defining their own membership, in conformity with some generally agreed 
principles; 
• Substantial roles in design and management of social, health, and education 
services and facilities; 
• Substantial power or joint management with senior governments in respect of 
land and sea territory and resources; 
• Full control and veto on lands and waters in which full ownership is vested, 
limited only by legitimate exercise of national interest; 
                                                          
106 See Williams P, 1997:  The Victory:  The Inside Story of the Takeover of Australia, Allen & 
Unwin. 
107 Such an annual hunt took place in July 1998 near Pangnirtung, traditionally Nunavut’s 
main whaling community, and was fully reported in Nunatsiaq News, Iqaluit (archives on-line).  
The most  recent wave of Inuit culture and migration were a bowhead whale-hunting people 
who spread rapidly across the Arctic 1200 years ago.  Of course, Nunavut Inuit also hunt 
small whales, i.e., beluga and narwhals, as a principal food source. 
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• Means to establish cooperative and collective economic enterprise; 
• Multi-year block funding of operating budgets; 
• Hiring and firing of staff; and 
• Customary law system in force. 
 
Implementation and phase-in procedures, including training of potential staff and 
capital ‘catch-up’ programs are needed.  Canadian and Alaskan agreements have 
included capital funds for development and the interest to pay running costs of the 
indigenous trustee entities they establish. 
 
Whether senior governments look at indigenous self-government positively (as a 
means to promote human betterment and indigenous identity) or negatively (to 
resolve grievance and unload a government administrative failure to avoid further 
criticism), the arguments for such reform are compelling. 
 
 
Conclusion 
 
Social Vision 
 
Those many Australians from all party backgrounds who are interested in 
constitutional reform are, for the most part, seeking a positive expression of a 
confident and inclusive society, a new nationhood.  They are open to Aboriginal and 
Torres Strait Islander involvement in the process and recognition in the results.  
However, they are not well informed and it is up to indigenous organisations and 
leaders to help them become so informed. 
 
By highlighting the positive contributions which indigenous peoples do make and can 
make to Australia as a whole, indigenous peoples may well play a leadership role in 
national renewal.  Something like that has happened across Canada, and in Northern 
Canada indigenous leadership has transformed politics and the constitutions and 
institutions of government.  Indeed, this is happening wherever indigenous peoples 
are included in national life.  For instance, Aboriginal and Islander commitment to 
protection of marine environments is a potential benefit for the country as a whole, 
and much more promising than the proposals in endless fine reports and spineless 
follow-up from governments. 
 
At the same time, indigenous peoples have the opportunity to recruit public support 
for the improvement of life in their communities.  The print and broadcast media are 
full of images and accounts of despair and misery in indigenous communities.  When 
indigenous leaders step forward and show how their proposals for constitutional 
reform are part of their attempt to solve these deep problems, they will find much 
public support.  They will also find foreign experience useful in showing that fears of 
national disintegration and other such outcomes are utterly ridiculous. 
 
Although many indigenous leaders in all countries, whether by political style, 
personal pain, or private conviction are unforgiving, those who have been able to 
build bridges between peoples – as have Pat Dodson or Lois O’Donoghue in Australia 
– have won much for the indigenous community.  One could say without exaggeration 
that certain indigenous leaders across Canada changed Canadian political culture as a 
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forerunner or shoehorn for indigenous politico-constitutional reform.  Frankly, the 
situation is even more apt in Australia for such an outcome – and not least because 
governing parties of the moment are so unhelpful. 
 
 
Indigenous Australia & the Indigenous World 
 
As the new millennium draws near, we will be deluged with TV specials and other 
materials on a great European myth:  how Scandinavian sailors set out across 
unknown seas to reach the peoples and continents of a ‘new world’ in the year 
1000.108  Earlier those sailors had explored their own coasts northwards and 
established an exploitive relationship with the Sami.  Now they reached Greenland at 
the same time as a new wave of Inuit migration from the west, and finally on the 
coasts of what is today Canada they encountered the Inuit of Labrador and Nunavut, 
and the Innu (known as Naskapi-Montagnais in older sources).  If these legendary 
encounters are meant to show European daring and determination, they also show 
other things.  Only in the final years of this millennium have Europeans started to 
accept and accommodate indigenous peoples as fellow mortals with fellow rights.  As 
we have seen above, the Danish prime minister has spoken proudly in recent days of 
the way his government has worked with Greenland Inuit since the 1970s to create a 
model political and constitutional order.  In his audience were large delegations of 
Labrador and Nunavut Inuit, the former who are still struggling to negotiate a regional 
agreement and self-government and the latter who will finally achieve self-
government within Canada on April 1, 1999, barring last minute hitches.  The Innu 
have received world-wide publicity for their problems in recent years, but are still far 
from a political and territorial settlement with governments.  A thousand years ago the 
Innu drove off the Vikings and killed Leif Eriksen’s brother with an arrow, but the 
whites who began to arrive on the continent 500 years later have denied them 
recognition as a people with territorial rights ever since. 
 
While King Alfred was busy in the 800s creating the English nation and writing 
improving religious works to turn his own furious tribes into a civilised people, he 
broke off to record his visitor Ottar’s intriguing story of a voyage and life plundering 
the Sami.109  Sami today are still denied land, freshwater and sea rights by the same 
exploiting Scandinavians who fish their seas, dam their rivers, and build on their 
reindeer and other harvesting places.  However, in recent years national elected Sami 
Parliaments have been created to advise governments and one may hope that they will 
eventually succeed in pressing for some form of claims settlements or regional 
agreements.  National commitments and constitutional amendments will also have an 
impact.  Sami have watched with interest the legal precedents set in Australia, New 
Zealand, Canada, and USA in respect of indigenous rights.  Meanwhile, since World 
War II, the Scandinavian governments led by Norway have brought to Sami and the 
other residents of the north the highest living standards and social opportunities. 
 
                                                          
108 E.g., ‘Meanings for a Millennium’ Arena Magazine, No. 35, June-July 1998, pp 20-21.  The 
best general work on the whole subject is Gwyn Jones’ The Norse Atlantic Saga, 2nd ed., 
Oxford University Press, 1986. 
109 Pp 251-254, being ‘Ohthere’s [Ottar’s] Northern Voyage’, The Norse Atlantic Saga, 2nd ed.. 
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Today the European peoples are only beginning to come to grips with ethno-cultural 
difference and diversity within their borders, just as earlier in the century they came to 
accept others through recognising the formal equality of nation-state governments 
regardless of skin colour, e.g., in the United Nations.  It is a particularly cruel joke to 
hear senior Australian politicians claim that if Aborigines will only give up all claims 
to territory and other rights quietly, the country will warmly embrace them for the 
first time and we will all live happily ever after.  World indigenous experience shows 
clearly and absolutely that good feelings in these matters only flow either way from 
political and legal security and status, not from patronising promises of future 
compassion. 
 
World experience is the great untapped political resource of indigenous peoples.  
Governments have the means to use it, but too often relegate it to bored or lazy or 
chauvinistic operatives to report on, or to scholars who often whittle it down to an 
invisible point on whose tip refinements dance like theologians’ angels in the Middle 
Ages.  Indigenous constitutional and political development is a raw, blood-and-guts, 
all too vivid activity underway on all continents.  It needs to be reported and used in 
ways which relate to practice and can be used in practice.110  It is the undeveloped and 
largely unwritten political science of ‘the fourth world’. 
 
When one ‘progressive’ country like Australia or Sweden denies native title rights or 
refuses to recognise indigenous cultures in the institutions of indigenous home areas 
like the Northern Territory, it provides comfort, excuse, even encouragement for more 
brutal regimes on other continents.  Some words from the early 1600s, much-admired 
and too often forgotten by English-speaking people, are more appropriate today than 
ever. 
 
No man is an Island, entire of it self; every man is a piece of the Continent, a 
part of the main; if a clod be washed away by the sea, Europe is the less, as 
well as if a promontory were, as well as if a manor of thy friends or of thine 
own were; any man’s death diminishes me, because I am involved in 
Mankind; And therefore never send to know for whom the bell tolls; It tolls 
for thee.111 
 
*** 
                                                          
110 For elaboration see 'International Connections', Indigenous Social Justice, Vol. 1, 
Strategies and Recommendations, Submission to the Parliament of the Commonwealth of 
Australia on the Social Justice Package by Michael Dodson, Aboriginal and Torres Strait 
Islander Social Justice Commissioner, Human Rights and Equal Opportunity Commission, 
Canberra, 1995, pp 41-48; and Dodson M, 1995.  ‘International Perspectives’, Second 
Report, 1994, Aboriginal and Torres Strait Islander Social Justice Commissioner, Human 
Rights and Equal Opportunities Commission, Commonwealth of Australia, Sydney, 203-219. 
111 From Meditation XVII, by the poet and Dean of St Paul’s Cathedral, John Donne. 
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APPENDIX (added 21-11-98) 
(This note reconstructed from a radio interview with SBS, Nov. 2, 1998.) 
 
National and Regional Treaties 
 
How have treaties worked in Canada?  It is important that we be clear about what we mean.  On the 
one hand there are national treaties, like the Treaty of Waitangi, covering a country, or covering an 
indigenous nation and its territory.  That is essentially a constitutional framework for indigenous 
peoples and a major element of the national constitution.  If such a treaty does not have constitutional 
force, it is a mere piece of paper with some platitudes good only for one day’s news photo with smiles 
as white politicians enjoy a headline.  It means nothing. 
We must remember that the old treaty processes were begun by European imperial powers – that is, in 
the case of Australia, New Zealand, or Canada, from the government in London.  It was a means for 
imperial governments far away to make arrangements on other continents with indigenous peoples 
living there.  The purpose was to provide a restraint on the behaviour and economic appetite of settlers, 
avoid bloody conflicts or massacres, and avoid the expenses of costly little wars.  Today, however, 
there are no longer such imperial powers with control over the settler-dominated governments in 
Australia or Canada.  Today the making of a treaty means, in fact, constitutional reform within a 
country.  That is the case no matter what we call the document – a document of reconciliation, a treaty, 
a Makaratta, whatever.  World opinion and precedents, and international law, may also influence such 
reforms. 
Those are national treaties.  But there are other treaties, such as the Nisga’a treaty mentioned by the 
radio interviewer.  The Nisga’a treaty in British Columbia was agreed in principle and signed in August 
1998 and has now been narrowly ratified by the Nisga’a people.  Nunavut’s new constitution of a large 
territory, government, and Inuit land/sea claims settlement now replaces the Northwest Territories 
government in much of Northern Canada.  Such treaties, or ‘regional agreements’ as they are called in 
Australia, are more local or regional in application.  The Nisga’a treaty includes self-government, 
forestry and fishing, environment, schools, etc.  This might have been the type of treaty Aborigines 
were looking for in north-west Queensland in the Century mine case, although they would have wished 
to have one with many features relevant to the local situation and to the imminence of a huge mining 
project. 
Ideally such local and regional treaties should come within the framework of a national treaty or 
national constitution, as the Nisga’a treaty does.  Canada does not have a national treaty in name, but 
the Royal Proclamation of 1763 has the same effect.  Since 1763 the Crown, first British and later 
Canadian, provided the framework for local and regional treaties to be made, and for the Canadian 
Constitution enacted in 1867 to make provisions for indigenous policy.  That 1867 Constitution was 
amended in the early 1980s to provide more clear protection for Nisga’a- or Nunavut-like regional 
agreements which are now often called treaties. 
In Russia the modern reformers have been drafting a national framework law which lays down 
principles under which individual peoples’ could negotiate creation of new northern territories with 
self-government and land/sea and resource rights. 
Some work going on in Australia is worrying because it seems that any local body or town council 
wishing to be nice can sit down with local Aborigines and make a local treaty.  Goodwill and 
cooperation are always valuable, but treaties and political arrangements require the force of law and 
constitutional status.  Australians should be careful not to make the basic mistake which the Northern 
Hemisphere and other places have learned from bitter experience to avoid.  That is, if the Crown does 
not sponsor and guarantee treaties, but leaves them to chance and changing interests or faction, they 
will create future grievances which are much more difficult, angry, and expensive to solve.  Some 
contemporary white politicians in Australia forget the wise saying that those who fail to learn from 
history are doomed to repeat it.  The history of indigenous law and rights in the other former British 
Empire countries, notably New Zealand, USA, and Canada, is extremely relevant for Australia. 
The interviewer said that some people thought there could be treaty developments in Australia by the 
year 2000 or 2001.  Is that possible?  Australia sometimes moves very quickly on major policy issues 
when political will exists to do so.  On the other hand, Canada has a political culture which is very 
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process-oriented and takes time.  Nonetheless, that process culture has produced some strong results in 
only a generation in indigenous affairs.  In Australia the pressure or incentive of the 2000 Olympics, 
the Millennium, and the centenary of the Constitution may provide Australia with the sort of 
opportunity needed to focus attention and political will. 
Are people in Australia ready for such change?  Certainly indigenous people are ready and eager, and if 
nothing else, the plentiful media coverage of recent years, including increasingly in-depth material, has 
made many people ready on both sides of politics.  Unfortunately some governments are not yet open 
to new ideas, or simply refuse to find out more about the issues involved.  The need is to find a process 
for real discussion and study of complex issues.  It is a mistake to go on, as now, ‘negotiating’ or 
discussing solely on Page 1 of the newspapers.  We have reached a point when, if anyone says 
anything, a high-level reply seems required and political egos are at stake.  That is not a good way to 
work through a complex problem which one side – government – finds unconventional or even 
disorienting. 
Could change happen quickly?  After all, in Canada the Nisga’a struggled for a century before they 
won their Mabo-like court decision in 1973, the Calder decision, and yet nothing happened even then 
until the further decision in Sparrow in 1990.  Only then did the British Columbia government decide 
to negotiate.  Australia has a fine group of indigenous rights law lawyers who are well informed about 
the overseas precedents, so they are an important resource.  Many other people are also ready, even if 
some government leaders are not.  Only a few vested interests like the mining industry are a deep-dyed 
problem – as well as public confusion. 
So, in conclusion, there are three items under discussion: 
1. National treaties of European imperial powers with indigenous peoples – something impossible 
today. 
2. National treaty frameworks or constitutional reforms at national level – the modern day equivalent of 
the old imperial treaties. 
3. Regional treaties or regional agreements or new territorial constitutions negotiated within the 
framework of national treaties or constitutions. 
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